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Foreword and Acknowledgments 


This is the second and concluding part of the report on a regional 
study in which several agricultural experiment stations of the northeastern 
states and the Agricultural Marketing Service, United States Department 
of Agriculture participated. Part I, which dealt with the fixing of prices 
paid and charged by dealers, was published in 1954 as Bulletin 908 of 
the Cornell University Agricultural Experiment Station, also identified 
as Northeast Regional Publication No. 21. The study has been financed 
in part by funds made available under the Research and Marketing Act 
ol 1946 

The State Agricultural Experiment Stations of New Jersey, New York, 
Pennsylvania, Vermont, and Virginia participated actively in the project, 
each one taking responsibility for study of the milk control program in 
its own state. The Agricultural Marketing Service of the United States 
Department of Agriculture also participated in the project through 
cooperation with the Virginia Polytechnic Institute. The Northeast Re 
gional Dairy Marketing Technical Committee considered various means 
of getting a regional report prepared for publication. Finally, with the 
committee s approval, the task was assumed by Leland Spence ind § 
Kent Christensen with the understanding that the report would be pub 
lished by the Cornell University Agricultural Experiment Station 

Phe authors of this regional report wish to express their high appreci 
ation of the valuable assistance they have received from members of the 
regional committee and from many others. They are especially indebted 
to C. W. Pierce of Pennsylvania State University, and M. C. Conner of 
Virginia Polytechnic Institute, who helped to prepare a preliminary out 
line for the regional report, and to Earl Warner of Ohio Wesleyan 
University, who prepared preliminary drafts of the manuscript sections 
on administration, legal issues, and enforcement 

Generous use has been made of the reports previously prepared con 
cerning the milk control programs of the several states. A list of these 
reports is given on page 134 of Bulletin 908. A preliminary draft of the 
regional report was circulated to all members of the regional committee, 
to all state and federal milk control agencies in the Northeast, and to a 
number of economists, lawyers and executives of milk companies and 
milk producers’ associations in the region. Many of the recipients re 


sponded generously to the request for criticisms and suggestions, with the 
result that the manuscript for Part II, like that for Part I, has been 


extensively revised and expanded. 

Ihe authors gratefully acknowledge the aid of all who have contributed 
directly or indirectly to the preparation of this report. At the same time, 
however, the authors themselves must assume full responsibility for the 
conclusions stated, as well as for any errors of fact or interpretation that 


mav be found in the publication. 


The Northeastern Dairy Marketing Technical Committee 
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MILK CONTROL PROGRAMS OF 
THE NORTHEASTERN STATES 


A Review and Appraisal 


Part 2. Administrative and Legal Aspects, and Co- 
ordination of State and Federal Regulation 


Leland Spencer* and S. Kent Christensen’ 


Administrative Organization 


Nature of state milk control agencies 

[he milk control programs of the northeastern states are administered 
by agencies that differ widely in structure and in their relationship to 
other departments of the state governments. In 5 of the 10 states that 
have milk control laws, the milk control agencies are in, though not 
necessarily integrated with, the stat departments of agriculture. In 2 
states, namely Maine and Vermont, the milk control agencies are separate 
from the departments of agriculture, but in each instance the commis 
sioner of agriculture is a member of the milk control board. In Connecti 
cut, Pennsylvania ind Virginia, the milk control agencies are admin 


istered independently of the agricultural department 

Some of the state milk control agencies function under the direction 
of a single official, a director or administrator, while others are headed 
by boards or commissions (table 1). Three states—Connecticut, New 
York, and New Jersey—have single directors or administrators. In Maine, 
New Hampshire Vermont, Massachusetts, Rhode Island, and Virginia, 
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the milk control agencies are headed by part-time boards or commissions. 
Only Pennsylvania has a full-time commission, officially known as the 
Pennsylvania Milk Control Commission. New York State has a Division 
of Milk Control in its Department of Agriculture and Markets. In New 
Jersey the agency is known as the “Office of Milk Industry’, and in 
Connecticut as the “Milk Administrator’. 

Most of the milk control boards or commissions consist of 3 members, 
but those in Rhode Island and Maine are exceptions. In these 2 
states the control agencies have 5 and 6 members, respectively. In Ver 
mont and Maine, 2 of the 7 states with multiple-headed agencies, the 
laws provide that the commissioner of agriculture be an ex officio mem 
ber. The Rhode Island law provides for 2 ex officio members: the director 
of agriculture and conservation and the director of public health. With 
these exceptions, the heads of the control agencies are appointed by the 
governors ol the respective states. In New York the commissioner of 
agriculture and markets, and in Massachusetts the milk control com 
mission, selects a director who supervises the work of the milk control 
agency. Vermont is the only state with a multiple-headed agency wher 
the law specifically designates the chairman of the agency—.e., the com 
missioner of agriculture. ‘The Maine and Rhode Island laws authorize 
the members of the control agencies to elect the chairman; in Massachu 
setts, New Hampshire, Pennsylvania, and Virginia, the governor is autho 
ized to designate the chairman of the milk control agency. 

Ihe term of office for appointed milk control agency members ranges 
from 3 years in New Hampshire to 6 years in Pennsylvania and Rhode 
Island. Appointments in Virginia and New York can run for indefinite 
periods, however, since they are at the pleasure of the governor. If a new 
or reelected governor so desires, previously appointed members may 
continue to serve without reappointment. 

The milk control laws in New York, New Jersey, and Vermont have no 


provisions as to the qualifications olf members appointed to serve in the 
milk control agencies. In Maine and Massachusetts, members of the con 


trol agencies are required to be citizens of the state, and in Pennsylvania 
they must be United States citizens and hold no other state or federal jobs 
In Massachusetts and Connecticut, the chairman of the board and the 
milk administrator must each be qualified by training and experience, 
while the New Hampshire law provides that no more than 2 members of 
the 3-man milk control board may be members of the same political party 

The laws in Maine, Massachusetts, Rhode Island, and Virginia differ 
from those of the other states in that they provide for representation of 
interested groups in their control agencies. ‘The Massachusetts, Rhode 
Island, and Virginia laws call for the appointment of a producer, a 
dealer, and a consumer or public representative. The Maine law provides 
for the appointment of 2 producers, one dealer, one producer-dealer, and 
a consumer. The Virginia law requires that the consumer representative 
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have no afhliation whatsoever with the milk industry. In Connecticut, the 
milk control law provides for an advisory council, which is discussed 
later in this section (page 22). 

Phe milk control officials of Connecticut, New York, and New Jersey 
are full-time employees, as are also the members of the Pennsylvania Milk 
Control Commission and the director of the Massachusetts Division of 
Milk Control. In the other 5 states, milk control activities are on a 
rather modest scale and the officials serve only part-time. In Massachusetts, 
members of the milk control commission receive relatively small annual 
salaries plus expenses; in the other 4 states, the part-time members of the 
milk control boards or commissions are paid on a per diem basis, plus 
expenses. The amount of the per diem is determined by the legislature 
in Vermont and by the governor and his council in Maine. In New 
Hampshire, Rhode Island, and Virginia, the per diem compensation is 
set by the milk control laws. The ex officto members of the control agen 
cies in Maine, Vermont, and Rhode Island serve without additional 
compensation. 

In each of the states except Virginia and New York, the administration 
of the milk control programs is handled by a central office in the stat 
capital. In Virginia, the law provides for the creation of local boards, 
which function in each of the areas brought under regulation. Each local 
board is composed of 5 members: 2 producers supplying milk to the 
market, 2 distributors, and a public representative. The producer and 
distributor representatives are named by their respective groups. One of 
the producer representatives must be named by the producers’ coopera 
live association operating in the market, and in markets where the pro 
ducers’ cooperative “handles the selling’ of 50 per cent or more of the 
milk, the cooperative is given the right to name both producer represen 
tatives on the local milk board. No detailed instructions are provided 
for the selection of the distributor representative, but the law does provide 
that, if producer-distributors handle 50 per cent or more of the milk used 
in the market, the state milk commission shall determine the representa 
tion of the producers, producer-distributors, and distributors in a way 
that is fair to all parties. 

Ihe public representative on each of the local boards in Virginia is 
appointed by the state milk commission and holds office at the pleasure 
of the commission. He must be a person having no connection with the 
production and distribution of milk. By provision of law, he automatical 
ly becomes chairman of the local board. ‘The local boards function pri 
marily as administrative arms of the state commission and exercise only 
such powers as are delegated to them by the commission. Legally, th 
commission may delegate to the local board such of its powers as it sees 
fit for the purpose of carrying out the milk control programs in a particu 
lar market. The chairman of each local board is normally paid a salary 


varying from a small amount in some instances to more than a thousand 
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dollars a year in others. The other board members are paid on a per diem 
basis, plus expenses 

In New York the commissioner of agriculture and markets is authorized 
to appoint an administrator (and as many assistant administrators as may 
be necessary) to administer the terms of each marketing order. Persons 
who are appointed do not have to take a civil service examination. 

In each of the 2 New York upstate markets brought under regulation 
ifter 1937, market administrators are employed and local offices are main- 
tained for administrative purposes. The administrator of the milk control 
order for the New York market is appointed jointly by the New York 
State Commissioner of Agriculture and Markets and by the United States 
Secretary of Agriculture. In each instance, the market administrator is 
concerned only with the milk price orders. He has nothing to do with the 
other functions performed by the New York Division of Milk Control 
such as licensing, bonding, checking weights and tests of milk, checking 


product standards and the like 


Size of milk control staffs 
and departmental organization 

Ihe size of milk control organization varies from state to state, and 
depends upon several factors. It is influenced by the number and size of 
markets in which prices are regulated, the number and variety of func 
tions assigned to the milk control agency, and the extent of centralization 
or decentralization of activities. New York reported the largest number 
of milk control employees (108), while in Vermont the services pertaining 
to milk control were performed almost entirely by employees of the 
department of agriculture. 

Only the 3 principal markets of New York State have price control 
orders, and for the largest of these a federal order also is in effect. Resale 
prices are not fixed in New York, but the Division of Milk Control is 
responsible for the enlorcement of much milk industry legislation not 
directly related to price-fixing. Virginia has an extensive program of milk 
price regulation, with minimum retail and wholesale prices fixed in 
nearly all markets, but the major part of the work is left to local boards 
and there is relatively little auditing of milk dealers’ purchases and uses 
of milk. Consequently, the Virginia Milk Commission has only a small 
staff—in 1955, besides the 3 part-time members of the commission, 7 


persons were employed full-time, including a secretary, auditors, inspec 


tors, and stenographic assistants 
In 1955 New Hampshire had, in addition to the § part-time board 
members, 3 full-trme employees in the office and one in the field. Obvious 


ly, there was not much opportunity for specialization. Maing employed ) 
persons full-time; an executive secretary was in charge of the office and 
the field work, 2 persons were classified as field examiners, and were pri- 


marily concerned with auditing, and 2 women were employed to do 
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secretarial and general office work. 

Ihe number of full-time employees of the several state milk control 
agencies in the Northeast in 1955 was as follows 

Vermont none New Jersey 

New Hampshire ; Massachusetts 

Maine Connecticut 

Virginia 7 Pennsylvania 

Rhode Island 13 New York 

*Includes 42 employee in six district offices 


tincludes employees in the market administrators’ offices at Buffalo and Rochester. Employees of 
the federal-state market administrator's office in New York are not included 


The 31 full-time employees of the Massachusetts Milk Control Com 
mission were assigned to various duties as follows 
Director and secretary 
Inspection of records 
Investigation 
Enforcement 
Butterfat-testing 
Othe 
Research and statistics 


Hearings 
Total 


With more than double the number of staff positions, the Pennsylvania 
Milk Control Commission has only 3 basic departments, or bureaus 
administrative, accounts and statistics (research bureau), and enforcement 


(audits and investigations). The bureau of enforcement does the auditing 


conducts investigations, administers the butterfat-testing laws, issues 
licenses to and collects bonds from dealers, and, in general, enforces the 
act 

The Connecticut Milk Administrator's office is divided into 5 sections, 
as follows: administration, research and statistics, auditing, licensing and 
enforcement, and business management. 

The New York State Division of Milk Control (in the Department of 
Agriculture and Markets) has 4 main sections, as follows: licensing 
auditing, investigation, and hearings. In addition, a filing section serves 
each of the 4 main sections. Statistical work is not organized in a s parat 
unit, but is carried on by statistical clerks in the division, who work 
directly with the Bureau of Statistics of the Department of Agriculture 
and Markets in developing statistical information used by the division 
Local administrative offices are maintained for the Niagara Frontier and 


Rochester markets. 


Relation of milk control agencies 
to other departments 

Most of the original state milk control agencies were multimembered 
boards that had little if any direct affiliation with previously established 
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state departments. There is a tendency, long observed in government, to 


create a new and independent agency for the performance of any newly 


established function. Besides, in this instance, it was generally believed 
that the regulation of milk prices would be only a temporary activity. 
[he temporary and emergency nature of most of the original milk control 
laws possibly justified the view that their administration should be en 
trusted to a separate agency especially devised for that purpose. Moreover, 
there was a natural reluctance to place the broad powers given to th 
original milk control agencies in the hands of state officials who were 
burdened with other duties. It is not unlikely that some of the state 
departments of agriculture preferred not to be burdened with a function 
that was one of economic regulation primarily and might well lead to 
intense controversy 

In some states, milk control boards were established within the depart 
ments of agriculture for general administrative and budgetary purposes 
but were allowed independence of action with respect to their regulatory 
and rate-making functions.* 

The current relation between the milk control agencies and othe 
departments of the state governments varies a great deal from state to 
state. During the twenty years in which the milk control programs have 
been evolving, however, there has been a tendency to give state agricul 
tural departments more authority over the regulation of milk prices. ‘Th 
laws in New Hampshire, Massachusetts, Rhode Island, New York, and 
New Jersey provide for a milk control division, or office, in the depart 
ment of agriculture. There are, however, marked differences in the actual 
relation of milk control to the departments of agriculture in these states 

In New York, the powers and duties of milk control are vested in the 
department of agriculture, through the commissioner of agriculture and 
markets. Such powers and duties are exercised and performed by and 
through the division of milk control. ‘The commissioner is authorized to 
delegate his powers, or assign any of his duties, to the director of the 
division of milk control, whom he appoints. As explained elsewhere in 
this report, the New York State Division of Milk Control is responsible 
for administering all dairy industry legislation except the frozen dessert 
law and sanitary control of market milk 

In contrast, the milk control agencies in New Hampshire, Massachu 
setts, and Rhode Island are under the supervision of milk control board 
or a commission whose members are appointed by the governor. Similarly 
in New Jersey the Office of Milk Industry is under the immediate super 
vision of a director appointed by the governor. The lines of authority are 


not clear, but, in general, the board, commission, or director, as the case 


iw 1s mo 
ts department of agriculture 
k control boards were 


rement that not 
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may be, rather than the head of the department of agriculture, is vested 
with the power and authority to administer the milk control programs. 

Ihe Rhode Island law provides that the milk control board “.. .shall 
function as a unit independent of the director [of agriculture and con 
servation| and not subject to his jurisdiction”. The director, however, 
serves as an ex officio member of the milk control board and the board has 
always elected him as chairman. In practice, the executive officer of the 
board signs and certifies all documents. He was given that authority by 
the director of agriculture when the milk control agency was placed in 
the department of agriculture in 1939. 

Ihe New Jersey law states that the secretary of agriculture “shall pro 
vide the Ofhce of Milk Industry with such clerical, technical and other 
personnel as he shall deem necessary, after consultation with the director, 

jand that] the secretary of agriculture shall fix the compensation of 
persons thus assigned to the office of milk industry within the limits of the 
appropriation therefor”. The law states further, however, that the direc- 
tor of the Office of Milk Industry has the power to prescribe the duties of 
all persons assigned to his office. Moveover, the director is appointed by 
the governor rather than by the secretary of agriculture. In another sec 
tion, the law directs that all records and property of the milk control 
board, which was independent until 1948, be transferred to the depart 
ment of agriculture. At the same time it was provided that the functions, 


powers, duties, records, and property of the current director be transferred 


to and vested in the Office of Milk Industry. 

In New Hampshire, the milk control board was made a part of th 
department of agriculture under a reorganization act passed in 1950. It is 
reported, however, that the reorganization did not in any way affect the 
board's independence in exercising its statutory powers and duties. It 
appears to be attached to the department of agriculture for budgetary and 


personne l purposes only.® 


Ihe relations between the Massachusetts Department of Agriculture 
and the milk control commission are very close from a legal standpoint 
but less so in practical operation. ‘The statute says: “...there shall be in 
the department [of agriculture] a division of milk control, under the 
control and supervision of a milk control commission”. The members of 
the commission are appointed by the governor for 6-year terms. It is 
further provided that the commission shall appoint the director of the 
division of milk control. Thus, the milk control division in the depart 
ment of agriculture has a great deal of independence. 

In Maine and Vermont as well as in Rhode Island the head of the 
department of agriculture acts as an ex officio member of the milk control 


board. In Vermont the commissioner of agriculture, by law, serves as 


Carpenter, Park Proceedings of the 14th Annual Meeting of the International Association of 
Milk Control Agencic Appendix, p. 9. 1950 
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chairman of the board and, as indicated above, the board in Rhodse Island 
has always elected the commissioner of agriculture as chairman. Since the 
Vermont board has no full-time employees, all its clerical work is done 
by the office of the commissioner of agriculture. 


In Connecticut, Pennsylvania, and Virginia, the control agencies have 
no legal or ex officio relations with other de partments. The Connecticut 
and Virginia laws state that leg 


shall be performed as far as is reasonably possible by other agencies in the 


al services and the services of other experts 


state government.* With the exception of some legal service, however, the 
milk control agencies have not as a rule called upon other state agencies 
for aid or services 

In most of the states certain functions closely related to milk control 
ire assigned to other agencies of the state governments, particularly the 
department of agriculture. Such functions are bonding, checking weights 
and tests, licensing of certain dairy plant personnel, and checking of 
standards and adulterations. The need to coordinate these functions with 
the milk control programs has given rise to some formal or informal 
relations between the departments of agriculture and the milk control 
agencies. In Connecticut, for example, the department of agriculture does 
some of the butterfat testing but provides the milk administrator with a 
report of its findings. ‘Ihe administrator uses this report in computing 


prices to be paid producers whose milk is so tested. 


Health protection ts another important area of state functions in which 
there is some relation between milk control agencies and other depart 
ments. Although the laws of some states require that the milk control 
agency insure an adequate supply of pure milk, they also quite commonly 
make it very clear to the milk control agencies that they are not to partici 
pate directly in milk sanitation work. For example, Section 258—j of the 
New York milk control act states specifically that the Act does not alter 
or repeal any laws in force that relate to the board or department ol 
health of the city of New York or to the city’s sanitary code. This section 
also provides, however, that “no health officer of any county, city or village 

shall hereafter approve any premises on which milk is produced or any 
plant in which milk is handled or authorize the shipment of milk from 
such premises or plant for sale or use within this state without first 
satisfying the commissioner [of agriculture and markets| that such pro 
posed added milk supply is reasonably needed for such municipality, will 
not deprive anothe municipality of a supply, present or future, more 


conveniently related to it, and that such supply can be inspected and 


kept under inspection without undue expense 


In Massachusetts, the chairman of the milk control commission serves 


as a member of a so-called “milk regulation board”. This board is entirely 


‘The agencies a pecified in Virginia: the Departm of rriculture and Immigration and the 
1 Agricu xtensio on f the Virginia rr t xperiment Statior 
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ex officio, and it includes, in addition to the milk commission chairman, 
the commissioner of agriculture, the commissioner of public health, and 
the attorney general. It is empowered, after notice and hearing, to pro 
mulgate rules pertaining to the sanitation, transportation, packaging, 
and handling of milk, including minimum requirements for dairy farm 
inspection. It has issued detailed regulations entitled Milk Plant Regula 
tions, Milk Transportation Regulation, and Regulations Relative to 
Establishments for the Pasteurization of Milk Outside the Commonwealth. 


Types of administrative organization 


The state milk control agencies of the northeastern states have 4 dif 
ferent types of administrative organization, as follows: 


Maine 
New Hampshire 


Part-time board with no administrative officer 
Vermont 


\ irginia 


Massachusetts 
Rhode Island 


Part-time board with an administrative officer 


Full-time commission 


Connecticut 
Single administrator with full authority New York 
New Jerse 


New Jersey formerly represented a fifth type of organization—an ad 
ministrative officer with an appellate board. 


Boards and commissions. Experts in administration have long recog 
nized the advantage of having a board or commission to perform quasi 
legislative or quasi-judicial functions. Since milk-price policy determina 
tion is probably the most essential function of a milk control agency, 
the reasons for creating a multimembered agency are readily seen. The 
functions these agencies perform are based on deliberation and_ the 
presentation of differing points of view. It is not absolutely essential to 
have more than one head for these functions, but it is helpful. An agency 
with quasi-legislative or quasi-judicial functions that has a single admin 
istrator might attempt to solve problems in a meeting of the head of the 
department with two or more of his division chiefs. This is in some 
degree objectionable, since the judgment of an expert administrator is 
not always as objective as it should be when persons accused of violations 
are to be dealt with. 

Boards are also valuable because there can be a continuity of policy if 
terms are long and overlapping, and because board members are likely to 


be truly interested, since in most instances, they serve for very small pay 


In most states there is also a high prestige value for the individuals 
appointed to such boards. Devoted service may thus often be obtained at 


low cost 
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Another advantage claimed for the multimembered type of milk control 
agency is its value as an instrument of education for those affected by a 
milk control program. For example, a representative of a consumers’ 
organization serving on a board has an unusual opportunity to acquaint 
consumers with the agency’s work and with dairy industry problems in 
general 

In addition to these advantages, there are some that may result from 
the representation of group interests on such bodies 

1. Policies can be worked out with full understanding of the preferences of those 

most directly affected, and as a result may be more realistic 
. Participating parties are more informed about the points of view of other parties 


and ot the regulatory agency 
Policies evolved this manner are more easily enforced 
Ihe procedure is more democratic than when action is taken by a single official 


and decisions are less likely to be capricious or arbitrar\ A multimember bods 


erve is a check against the action of one person wh« f neapable and 


harm the industs 


Whether a board or other multimembered agency tends to be less 
partisan than an individual administrator depends on local circum 
stances. As mentioned earlier, only one law presently in effect mentions 
political affiliation in connection with qualifications fon board member 
ship. In New Hampshire, not more than 2 members of the same political 


party may serve on the 3-member board.® In states where the governor has 


only a 2-year term, and where partisanship strongly influences adminis 


tration, a board may serve as something of a barrier to undue partisan 
influence 

Multimembered boards or commissions also have some serious dis 
advantages. Competitors of a board member representing distributors 
have expressed concern over his opportunity to obtain confidential infor 
mation about their affairs, or to influence regulations favorable to his 
particular type of business 

The general rule against delegation of legislative power by state legis 
latures does not prevent a considerable delegation of quasi-legislative 
power. ‘Thus, important policy decisions are made by milk control 
authorities, and much criticism is based on the fact that certain interest 
groups (producers ind dealers) actually make these policies through their 
representatives on the multimembered control agencies. ‘There is a ten 
dency for producer and dealer representatives to “gang up” in setting 
high consumer prices and splitting the premium between producers and 
dealers. It would appear that practically all the advantages of a milk 
control agency made up of representatives of interested groups can be 


9° 


gained by having an advisory board (see pages 21—23 


the tudy 


had 4 member 
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The quasi-judicial and quasi-legislative functions of milk control agen- 
cies should preclude the representation of any partisan interests. No one 
should represent any particular group; all members should represent the 
public interest. However, even in those states where the laws do not pro 
vide for the representation of producer and dealer groups, representatives 
of these groups are quite commonly appointed to the agencies. 

In states where representatives of interest groups serve on milk control 
boards, groups already represented and some not originally represented 
have pressed for additional representation. When a board has represen 
tatives of producer, producer-distributor, distributor, and consumer 
groups, it is quite natural for storekeepers to seek representation. This 
question was raised in Georgia in 1950, and in Maine the retail grocers 


made an effort in 1949 to obtain representation on the milk commission. 
Recent changes in the Florida Milk Control Law are evidence of the suc 
cess of such pressures. Upon recommendation of the governor, the Florida 


Milk Commission was changed to provide for 3 consumer representatives 
rather than one. In Maine the legislature added a consumer member to 
the milk commission in 1951. 

The question may properly be raised: “If 3 or 4 groups are represented 
why not more?’ Several industry groups, such as restaurant associations 
and labor unions, might also seek representation. When consumer repr 
sentation was proposed in Maine, its opponents argued that the com 
missioner of agriculture, as an ex officio representative of the publi 
on the commission, was enough representation for consumers. The answet 
to this argument was that it was not realistic, that the commissioner of 
agriculture came nearer to representing producers than consumers. 

The lack of a more widespread acceptance in milk control bodies of 
representation by interest groups, its discontinuance in certain instances 
and the intense legislative conflicts over it in others indicate serious 
doubts as to its practicability.? 

A board has difhculty in serving as an administrative body unless some 
arrangement is made for an individual to execute the administrative 
responsibilities. Policy determination and advisory and appellate fune 
tions are activities to which a board may be well adapted, but day-to-day 
administration such as directing personnel, answering complaints, super 
vising investigations, managing an office, or answering mail, are duties 
best performed by a single administrator and a staff that is responsible 
to him. 

[his situation is sometimes met by designating the chairman as a full 
time administrative officer. This device has not, however, received wid¢ 
acceptance in the milk control field, and there is an apparent tendency 


"A board has to compromise, and when a board member represents a particular group he tends 


to represent it without compromise. This attitude may cause the board to act like a “hung” jury, 
with the recalcitrant member able to stop proceedings until his demands are met. Fach member 
comes to realize that cach of the other members can exercise this right 
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to change to some other type of executive officer. There have been some 


practical objections to having the officer in charge of administration serve 


as a voting member of the board.* The preferable alternative seems to be 
for the board or commission to have an executive “officer” or “‘secretary”, 
as in Rhode Island in Alabama, or a director, as in Massachusetts 
Maine and New Hampshire have recently (1953) established the position 
of “executive secretary’. The Vermont law provides for a similar office 
but the board has not employed anyone to fill it. Such an official is then 
in employee of the board, occupying a position something like that of 
he general manager of a corporation or of the city manager of a munici 
pality. These officials find it possible to influence the members of the 
board on policy issues when they feel strongly enough about them. They 
may do this by expressing their opinion to the board either upon their 
own initiative or upon the request of the board. Until 1953 the Massachu 
setts Milk Control Board—now a commission—had both a full-time chair 


man and 


a “director”, an arrangement which does not appear to be 
advisable. The chairman on some occasions felt the necessity of finding 
something to do and consequently became active in administration. ‘The 
agency thus had 2 administrative heads. Such an arrangement is likely to 
result in personal friction as well as inefhciency 

Administration by an executive secretary or other ofhcer apparently 
has some advantages over administration by a chairman. If partisanship 
creeps in, it is more likely to affect the appointment of a board chairman 
than that of an executive secretary. The secretary seems more likely to be 


an expert with something like guaranteed tenure, and he therefore has 


qualitic s important for effectiveness in office. In Massachusetts, where both 


a director and a chairman were provided, the position of director was 
much more stable than that of chairman. The present executive ofhicer 
of the milk control board in Rhode Island and the present director of 
milk control in New York have held these positions from the beginning 
of milk control in these states. 


In certain smaller, less expensively operated agencies, overall adminis 
tration has been delegated to a part-time chairman. These positions seem 
to have considerable stability and, no doubt, a considerable degree of 


expertness has been attained through experience. 


One means of overcoming the innate administrative weaknesses of 
boards seems to be a provision that the board, not the governor, shall 
have power to appoint an executive officer. Such an officer might well be 
selected according to his civil service merit, as in Rhode Island, or through 
some other procedure guarantecing fitness for the position. It appears 
unnecessary and inadvisable to require that such an officer be a resident 


of the state at the time of his appointment. 


aw removed the adn 
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One form of multimembered agency used frequently for regulatory 
purposes by both federal and state governments is the full-time commis 
sion. Only one example exists in the milk control field—the Pennsylvania 
Milk Control Commission.* This 3-member agency actually functioned 
as a 2-member body for most of the period 1939-1949. ‘The difhculty of 
delegating administrative responsibility in such an agency has long been 
recognized. The Pennsylvania Commission has understood this and has 
set up a so-called administrative department to handle legal, fiscal, and 
general problems under the direct jurisdiction of the commissioners and 
the secretary of the commission. The act directs that the commission may 
prescribe for the secretary such duties as it may see fit. The delegation of 
important administrative functions to the secretary does not seem to have 
been favored by the commission. Lack of cooperation among members of 
the commission at times has magnified the ill effects of a faulty adminis 
trative structure. Much depends upon the force and sagacity of the chair 
man. To borrow a phrase from James M. Byrnes, it helps in a 3-membe1 
agency to have “one Edgar Bergen and two Charlie McCarthys’”’ 

Single administrators. The history of the state milk control agencies 
shows a trend toward the vesting of the entire responsibility in a single 
administrative officer and away from administration by boards or com 
missions. [here are several reasons for this. In the first place, milk control 
has acquired a status of permanency, and is no longer a temporary emer 
gency function. Policies have become more settled and less experimental 
At first nearly everyone associated with milk control was, in a very real 
sense, an amateur. Now there are many persons with expert knowledge 
in charge of the program or in a position to influence it in one way o1 


another. While policy issues and questions of theory are still important, 


a larger proportion of the activity may now be regarded to be “direct 
performance of work’’.!° 

Another factor in the trend toward a single administrator probably 
has been the necessity for more efficient and less costly operations. This 
has influenced the movement to incorporate milk control into the regular 
programs of the state departments of agriculture. In 1953, the Chesterman 
Committee in Pennsylvania recommended that the milk control com 
mission's functions be transferred to the state agricultural department 
and that the commission be abolished. The legislature did not, however, 
accept this recommendation. 

\dvantages of the single-administrator type of agency are expertness 
and continuity in office, although these depend also on the political tradi 
tions of a state. In a state that has a strong tradition of nonpartisanship 
in its higher appointive offices, this may be a reason for supporting the 
establishment of an agency of the single-administrator type, or a board 


"As indicated previously, other agencies called “commissions” (in Maine, Massachusett Virginia 
and Florida) are actually part-time boards similar to those of Rhode Island and Alabama 


White, Leonard D Introduction to the study of public administratior 49-92 ; 
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with an executive office Experience with a single administrator in 
Connecticut and with the board and executive officer in Rhode Island 
shows that both types may result in long tenure of expert personnel. The 
establishment of a single administrator with some permanence would 
not be a likely possibility in a state where the higher administrative officers 
usually change when a change occurs in the governor's office. Permanence 
ind expertness, moreover, depend to some extent on the degree to which 
the dairy industry is well organized in a state and on the consequent 
influence, or lack of it, that industry rather than partisan politics has in 
the selection ol pe rsonne! 

\n obvious advantage of a single administrator rather than a board o1 
commission is that the administrative responsibility is more definitely 
fixed. There is little doubt where credit is due or where blame should be 
placed, which reduces the possible criticism that the concentration of 
the hands of a single administrator is undesirable. 


so much power i 
Experience in the states where there are single administrators has been 


sufficiently satisfactory to justify this type ol administrative set up 


idvisory groups. Most of the advantages of a multimembered adminis 
trative agency can be obtained, without the disadvantages, by having a 
single administrator with an advisory board of some sort 

From 1934 to 1937, the New York law provided for an advisory com 
mittee. Lhe commissioner of agriculture and markets was required, eithe 
at his own discretion or when requested to do so by a majority of the 
advisory committee, to call a meeting and confer with the committec 
about orders regulating the pricing and handling of milk. An affirmative 
vote ot a majority of the commiuttee was required betore orders could be 
issued tor market-wide equalization 

The law stipulated that the committee should consist of Il to 15 
members. Ihe commissioner was authorized to select not more than 2 
1 list of 5 nominated by each of 5 specified dairy industry 


members trom li 
groups. He was authorized to appoint additional committee me mbers, up 
to the limit of 15, who in his judgment would most fairly represent the 


public interest. Lhe president of the New York State Agricultural Society 


was made an ex officio membei 


I he provision tor an advisory committee was not included in the new 


milk control law which was enacted by the New York legislature in 1937. 
Instead the new law provides for producers’ bargaining agencies and dis 
tributors’ bargaining agencies. These are not advisory groups in the 
usual sense, but they do constitute a means of reflecting to the commis 


sioner the views of their constituents. 

The New York law authorizes the creation of milk producers’ and milk 
distributors’ bargaining agencies in the various production and marketing 
areas of the State. A producers’ bargaining agency must be composed of 2 


or more cooperatives and represent at least 35 pel cent of the producers 
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supplying a market. The purpose of a producers’ bargaining agency is to 
negotiate marketing agreements with dealers or “ the basis of orders 
in the respective marketing areas for presentation to the commissioner fot 
his consideration and approval...." Both the producers’ and the dis 
tributors’ bargaining agencies may appear before and negotiate with the 
commissioner about marketing agreements worked out between these 2 
agencies, or about the terms of marketing orders proposed by the pro 
ducers’ bargaining agency 

Che commissioner of agriculture and markets in New York may not call 
a hearing to consider a price-fixing order or a change in the order for a 
marketing area unless requested to do so by the milk producers’ bargain 
ing agency for that market. Furthermore, he may not put a proposed 
order, or amended order, into effect until it is approved in a referendum 
by two-thirds of the producers supplying the market. 

In Connecticut the law provides for an advisory group called the 
Connecticut Wholesale Milk Producers’ Council. The statute creating 
this council provides that one member is to be elected annually from each 
county for a 3-year term. There are 8 counties and, therefore, 24 members 
of the council. Annual county meetings are held, attended by milk pro 
ducers, the milk administrator, and the dairy economist of the University 
of Connecticut. The duties of the council include the investigation, at the 
request of the administrator, of problems concerning the production, 
transportation, and marketing of milk. Expenses of the council, up to 
$2500 a year, are paid through the milk administrator’s office. 

Ihe council meets regularly on the fourth Tuesday of each month 
and sometimes holds special meetings. An advisory committee, made up 
of representatives of producers, the University of Connecticut, and state 
regulatory agencies, is also invited to each meeting. A similar unofficial 
advisory group functioned in Connecticut at the request of the milk 
administrator from 1935 to 1942 and was obviously a forerunner of the 
Connecticut Wholesale Milk Producers’ Council. 

In New Jersey, where no ofhcially established advisory body now exists, 
a privately organized group—the New Jersey Dairymen’s Council—serves 
in this capacity. This council holds regular monthly meetings and reviews 
all aspects of the welfare of milk producers in the State. Its sessions 
are attended not only by representatives of milk producers’ organiza 
tions, but also by marketing specialists from the New Jersey College of 
Agriculture and representatives of the Office of Milk Industry. 

Advisory groups are also used in states with multimembered adminis 
trative agencies. An unofficial advisory committee has functioned in 
Pennsylvania since 1945. It is composed of 14 milk dealers and a similar 
number of producer representatives. The secretary of agriculture is an 
ex officio member. This committee meets once a year to discuss and make 
recommendations to the commission on milk control regulations and 


problems There is an executive committee which may be called into 
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session more often to discuss timely questions."! 

Local advisory committees have also often been used. When the Penn 
syilvania Milk Control Act was first passed in 1934, local committees com 
posed of 2 members—one producer and one dealer—that were to investi 
gate local conditions and to prepare producers and dealers for future 
hearings were planned. As a result of consumer criticism, this advisory 
plan was dropped after being in use for about a year." ‘The local control 
boards in Virginia perform somewhat the same function as did early local 


committees in Pennsylvania. In New Jersey, local committees for supe! 


vision of the norm and excess plan functioned ofhcially from 1936 to 
1949 and unofficially alter that time. 

Ihe need for local committees seems to have been widely recognized 
in the early years of state milk control. The Indiana law, effective from 
1955 until 1941, provided that representatives of producers and distribu 
tors be selected by the board to make recommendations to the board 


concerning rules and regulations and to assist in the enforcement of the 
act. The members served without compensation. 


Phe California Milk Control law authorizes the director of agriculture 
to appoint a 7-member producer committee in each milk control area to 
assist and advise on producer pricing. It also authorizes the appointment 
of a 9-member committee in cach area to assist and advise on resale 
pricing. The latter committee is made up of 4 distributors, 1 produce 
distributor, 2 retail storekeepers, | restaurant operator, and | consumer 
If recommended by a majority of this group, the director may also appoint 
a representative of the labor union which bargains for the plant 
employees Alabama has no legal provision for local boards but boards 


have functioned informally in some markets 


i ppellate boards. Appellate boards have been rare in state milk control 
The director of milk control in New Jersey served from 1941 to 1948 in 
conjunction with a board to which an appeal from a ruling of the director 
might be taken. The board overruled the director often enough to reveal 
power of some significance. A striking example occurred in 1941-42. 
Upon the advice of a 6-member consumers’ advisory committee, the direc 
tor of milk control issued Order No. 42-16 on May 1, 1942, increasing the 
store differential from one cent to two cents a quart I hereupon, the order 
was “appealed and fought most bitterly before the milk control board”. 
The struggle was carried on by organized labor and by subdealers who 


claimed they would be crowded out of the store milk business. The con 


trol board modified the director’s order, reducing the store differential 
to 1.5 cents per quart This appellate board was discontinued in 1948 


when the control agency was transferred to the department of agriculture. 
( b | Ih ent 1 om f Pens lvania milk contr p 16 
Ra : Del ol ate aws ce gned to effect economic control of the market 


Re rt of the Dire f Milk Control (New Jersey pT 26 July 31 942 
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Proposals of state administrative 
reorganization Commissions 


Some of the northeastern states have had commissions on administr. 


tive reorganization, or so-called “little Hoover commissions” in the period 


since World War II. These agencies have had as a chief objective th 
achievement of greater economy and efficiency in the operations of stat 
government and, toward that end, have made recommendations affecting 
the status of some of the existing milk control agencies. A noteworthy 
example occurred in Connecticut in 1949-50. In accord with usual pro 
cedure, outside experts were called upon to survey the existing admin 

trative mechanism, including the office of the milk administrator.’ 

Lhe independent status of the milk administrator was noted, and the 
opinion expressed that this isolation tended to prevent the administrator 
“from dealing with fundamental conditions relating to the weifare of the 
milk industry and the public’s interest in a stable, pure, and inexpensiv 
supply of milk”. ‘The independence of this agency was also regarded as 
bad because “it continues the diffusion of executive responsibility now 
characteristic of Connecticut administration [and] forces the governor 
to deal with yet another agency head in a rather narrowly specialized 
program”. It was suggested that the office of the milk administrator be 
made a part of the secretariat of agriculture and natural resources 
According to the report: “Participation of the milk administrator in the 
work of the secretariat for agriculture and resources would also help to 
remind the administrator that his primary responsibility is to the public 
rather than to a special interest’. ‘The report did not assert that there 
had been undue preoccupation with the special interest, but expressed 
concern that an independent status might lead to such a preoccupation 
in the future 

rhis survey and its recommendation suggest an important aspect of the 
administrative reorganization program: concentration ol powe! and 
responsibility by an integration of functions. As a general principle, it is 
best to have the state’s business organized in a few departments, each 
dealing with closely related matters. Nevertheless, it may not be advi 
able to abolish an existing independent agency with very limited functions 
if it is doing a good job."® 

\ similar proposal tor integration was made in Rhode Island in 1952 
After reviewing the history of the milk control board, the reorganization 
commission said 

Ihe administrative act of 1959 made it clear that the milk control board was to be a 


unit independent of the director [of agriculture] and not subject to his jurisdiction 


Yet the appropriation act of each succeeding year, as exemplified by the act of 1951 


‘Bernsteir Marver H Department of the Milk Administrator, Regulative Agencies, Part II 
Connecticut), pp. 80-89 November 21, 1949 
See Coker, F. W Dogmas of administrative reform as exemplified in the recent reorgar ition 


f Ohio Amer. Pol. Sci. Rev August 1922 
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states “The various receipts appropriated by this section shall be made available for 
such purposes...as the director of agriculture shall specify 

The resulting confusion, the report states, could be clarified neither by 
the department director nor by the executive officer of the milk control 
board. “Neither was able to explain the working relation of the board 
with the department, or the extent of his own authority, except in general 
terms’. Although the milk control board is considered to be independent 
of the department of agriculture, the director of the de partment serves as 


chairman of the board 


The specific proposals for reforms in the administrative structure of 
Rhode Island were as follows: (1) that the functions of the milk control 
board be brought within the jurisdiction of the department of agriculture 
ind conservation, and (2) that the executive officer be made responsible 
to one person, the director of agriculture. These proposals are based on 
the same theory as the proposals in Connecticut. The Rhode Island 


proposal stated 


After long experience, the trend in public administration today is away from the 
ndependent agency, the feeling being that integration and centralization focalize 
esponsibility in the agency head. And this is desirable 


[he report is not, however, entirely opposed to the use of a board. It 
proposes an appeal board of three members “from which redress from 
the administrator’s rulings may be sought. Such a board would provide 
assurance to the milk industry that one-man rule would not be dictatorial 


in nature 


\n interesting feature of the Rhode Island proposal is that it suggests 
that the appeal board members represent the same interests as the present 
board members, and that the incumbents, other than the ex officio mem 
bers, continue as members of the appeals board. ‘The suggestion that ex 
officio membership be abolished appears to be sound even though in 
ome of the smaller states, the ex officio members have been among the 
best informed and most helpful. Ex officio members of government agen 
cies have often had difficulty, particularly in the larger states, in being 
well enough informed to participate effectively, owing to the pressure of 


other duties 

Further proposals of the Rhode Island study had to do with the in 
ternal organization of the control agency. A deputy chief of the milk 
control division was suggested, in addition to an expanded staff of field 
examiners and a statistical research section, which was considered to be 
the most important of the three. It was stated that much of the current 
statistical work was being done by the administrative officer, who could 
not devote as much time as necessary because of the pressure of other 
duties 


One state governor wl 4S supposed to serve as ¢ ficio member of many agencies discloses 


! estimate {t cet facetious defi mg ¢ ff 6s meaning inde false pretense 
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New Hampshire is a third state in which an administrative reorganiza 
tion program has been proposed in recent years. There Governor Sherman 
Adams inspired a study which, as in Connecticut, marshalled not only 
the resources of the state university but also experts from Princeton 
University.'7 A proposal by the study group to place milk control unde 
the commissioner of agriculture was rejected by the legislature in favor 
of merely attaching the milk control board to the agricultural department 
for budgetary and personnel purposes. A reorganization act passed May 
17, 1950, converted the milk control board and staff into the division of 
milk control in the department of agriculture. This reorganization did 
not, however, in any way affect the board's inde pendent exercise of it 
statutory powers and duties.' 

Ihe New Jersey state administration was reorganized in 1948. Until 
that year the milk control agency had been separate and independent. In 
1948, however, along with a major reorganization of the administrative 
structure of the State, the milk control function was assigned to the Othe 
of Milk Industry under the New Jersey Department of Agriculture. As 
explained earlier, however, this office still maintains a certain degree of 
independence, since the governor appoints the director 

In Virginia, the Burch Commission on reorganization of state govern 
ment proposed a “committee on milk control” under the commissione1 
of agriculture. This committee would have been granted power to hold 
hearings and establish regulations. Powers of supervision and enforce 
ment would have been placed directly in the hands of the commissione: 
of agriculture. Industry opposition, led by the Virginia Dairy Products 
Association (dealers) and the Virginia Dairymen’s Association (producers 
defeated the proposal in the legislature. The theoretical argument in 
support of the proposal was that supervision and enforcement should b 
separated from the quasi-legislative and quasi-judicial functions exercised 
by the commission. ‘The industry's preference for a single, separate agency 
prevailed 19 


Financing of Milk Control 


Methods of financing 


Several methods of financing milk control programs have been used by 
the 10 states in this study. ‘The methods includ 1) legislative appropri 


ation from the general fund, (2) license and penalty tees collected by the 


agency, (3) assessments on dealers and producers based upon the volum« 


Ihe New Hampshire Reorganization Commission Repor t Covert ermat Adan 19 


*Proceedings of the ith Annual Meeting of the International Associatio of Milk Cont 
Agencies Appendix, p. 9 1950 
Conner, M. ¢ The milk market control law in Virginia Va. Agr. Exp. Sta Bu 44 p 


1951 
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of milk handled or produced for Table 2. Methods of financing milk control 
the market. and { various com programs, 10 northeastern states, 1955 
binations of the first 3 methods - 4 
listed. “The methods used by the se 
individual states in 1955 are shown — License A sec 
in table 2 “os . é 

It will be noted that the milk  «,°.. x * 
control activities of 5 states are F . 7 
financed in whole or in part by - : xf ‘ 
direct legislative appropriations. P x 
In 3 of these states, however, as 
New Hampshire, Massachusetts + wl o 
and New York license fees or as Ha 
sessments, which usually are slight 
ly greater than the legislative , “"he symbol X den on ee 
ippropriations, are collected and ae ay ~ ce ahnd phew oe prota 
turned into the general fund by and rned over ite treasur 

| 


the milk control agencies. License tUse finance e ad rat f milk 
fees collected by the agencies In eres 

Maine, Vermont, Connecticut, Rhode Island, and Pennsylvania are made 
available to the agencies and, in the last 5 states, are an important source 
if funds for the milk control programs 

In all the states except New Hampshire, New Jersey and Pennsylvania 
milk dealers are required to pay monthly assessments based on the quan 
tity of milk handled.2° As a rule, the dealers are authorized to deduct all 
or a part of the assessment from payments due producers. ‘The assessments 
collected in all states except Massachusetts are either kept in a private 
iwccount by the milk control agency or credited to the account of the 
gency by the state treasure? 

In Virginia the state milk commission as well as the local milk control 
boards are financed exclusively by assessments on milk handled in the 
markets under control. The maximum assessment is 4 cents a hundred 
weight—2 cents for the state milk commission and 2 cents for the support 
of the local boards. The local boards collect both assessments from the 
distributors, who are permitted to divide the burden equally with their 
producers With fev exceptions the local boards have collected the full 


9 


cents available to them. In the earlier years of milk control, the state 
commission assessed the local boards the maximum of 2 cents a hundred 
weight. but this resulted in the accumulation of a rather large reserve 
Ihe reserve was built up especially fast during the war when milk control 
activities were curtailed because of the manpower shortage. As a cons 
quence, the rate was ¢ ventually lowered to one cent a hundredweight in 


July 1946. This rate of assessment has been continued to the present and 


“In New York State, assessments are levied only upon dealers in the Niagara Frontier and Roch 
ter markets where price-fixing orders are in effect 


es 
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appears to have provided approximately the amount of money required 


lor the state milk control activities in Virginia. 

All funds collected (for both state and local use) by the milk control 
agencies in Virginia have to be deposited with the state treasurer, who 
credits them to the milk commission’s account. Funds collected for us¢« 
by the local boards are not carried as separate accounts by the state 
treasurer, but the commission keeps an individual account for each local 
board. Belore 1940 each local board handled its own funds. 

The Virginia law requires the milk commission to prepare an annual 
budget for the requirements of the commission and the local boards. ‘I he 
legislature then appropriates from the commission’s account funds to 
cover the budget. 

The milk control agencies in Maine, Vermont, and Rhode Island are 
also financed almost entirely from assessments. In Maine an annual 
license fee of $1 brings in about $800 a year. In Vermont the annual 
license fee is $2. ‘The license fee in Rhode Island is $1, but it is paid only 
when the license is first taken out. In recent years, license fees in Rhode 
Island have brought in less than $25 a year 

The Maine Milk Commission is authorized to assess dealers 1.5 cents 
a hundredweight on all milk handled by them. One-half of the amount 
paid by dealers can be deducted from producers’ milk checks. All sums 
collected by the commission have to be paid over to the state treasury but 
do not become a part of the general fund; they are appropriated by the 
milk control law for the purpose of administering the act. 

In actuality the Maine milk control law provides for a total assessment 
of 3 cents a hundredweight.*! One-half this amount, however, is deposited 
to the account of a dairy council, which was created in 1949 to promot 
the consumption ol milk. Though financed by moneys collected by the 
milk commission, the dairy council is a separate organization. It is com 
posed of the commissioner of agriculture, together with 2 produce rs and 
2 dealers appointed by him 

In Vermont the law was changed only recently to provide for a flat 
license fee of $2 for all dealers selling 10 or more quarts of milk daily 
except for consumption on the premises). In addition, each distributor i 
now required to pay 2 cents a hundredweight monthly on all milk received 


from producers and sold within the state during the preceding month 
One-half of this assessment has to be deducted trom the price paid to 
producers fot milk. All funds collected in the form of license fees and 
assessments have to be paid into the state treasury but do not become 


state funds. ‘The law appropriates the funds for the following purposes 


1. To collect the fees and assessments authorized 
lo administer the milk control law and orders issued thereunder. The amount 
appropriated for this purpose is not to exceed 40 pe cent of the receipts leposite 


im the state treasu! 
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e receipts is to be used for promotional and educational 
ital planning, research, advertising, and necessary compensa 
and expenses of the (Vermont Dairy) Commission 
The Vermont Dairy Commission was created in 1953 to perform a 
function similar to that of the Maine dairy council mentioned above 
that is, to promote the consumption of dairy products. This commission 
is composed of the commissioner of agriculture, the head of thi Depart 
ment of Animal Husbandry at the Vermont State College of Agriculture 
the managing director of the Vermont Deve lopment Commission, 2 milk 
producers, and 2 milk distributors appointed by the commissioner ol 
iwriculture 
The authors know of no states other than Maine, Vermont, and Cali 
fornia where funds collected by the milk control agency are being used 
for educational and sales promotion activities, although 9 or 10 states have 
laws that provide for some kind of deduction to support either dairy 
eouncil work, American Dairy Association activities, or both 
Ihe Rhode Island Milk Control Board is currently authorized to assess 
5 cents a hundredweight of milk sold as fluid milk and 


cream. Until 1953, the maximum assessment was 2 cents a hundredweight 


dealers up to 


Ordinarily, de: s are assessed the maximum rate, but there were periods 


during World War II when the maximum rate was not imposed because 
of curtailed expenditures caused by the manpower shortage. All funds 
collected are directly available to the agency. 

In Connecticut the milk control program is financed by both license 
fees and assessments. The license fee is on a graduated scale, but it is 


ipproximately 55 per 100 quarts of daily average sales. ‘This source of 


revenue brings in about $75,000 a year, and amounted to roughly 55 


per cent of the total funds used for milk control work in Connecticut 


between 1941 and 1953. The other 45 per cent was derived from assess 
ments. Assessments may not exceed 2 cents a hundredweight of milk 


purchased by dealers from produce rs. Dealers may deduct one-half of the 


issessment trom payments to producers lotal assessments at the 2-cent 


rate vield about $100,000 a vear when collected but, because of accrued 


balances, thev have not always been collected in the past As in Rhode 
Island. all funds collected are directly available for use by the control 


iVvenc’ 
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Ihe Pennsylvania Milk Control Commission is financed by license fees 
collected by the agency and by supplemental appropriations from th¢ 
legislature. During the period January 1934 to May 1951, a total sum 
of approximately $4,298,000 was available for expenditure by the com 
mission. Of this total, about 40 per cent was collected from the dairy 
industry in the form of license and penalty fees, while 60 per cent was 
appropriated from the general fund. This situation was considered un 
desirable by certain members of the Pennsylvania legislature, and the 
law was changed in 1953 to increase the license fee one-half cent pet 
hundredweight of fluid milk and cream handled in the previous licens 
year.** The change went into effect May 1, 1954, and has reduced materi 
ally the amount of money needed through legislative appropriations. 

It has been estimated that under the current schedule of fees, about 
two-thirds of the money necessary to administer the milk control program 
in Pennsylvania will come directly from the industry and one-third will 
have to come from the general fund. All funds collected by the Pennsy! 
vania Milk Control Commission have to be turned into the state treasury, 
where they are credited to the commission’s account. As in Virginia, these 
funds are available to the commission only after being appropriated by 
the legislature 

All of the funds required to carry out the provisions of the milk control 
laws in New Hampshire, Massachusetts, New York, and New Jersey are 
appropriated annually by their legislatures. As noted earlier, however, 
funds collected by the agencies, which over the years have exceeded in 
each state except New Jersey the appropriations by the legislature, must 
be paid immediately into the state treasury to the credit of the general 
fund. Except in Massachusetts, such funds are collected in the form of 
license fees.2° In New Jersey, appropriations for milk control from the 
general fund have been rather substantial, but not nearly so large as in 
Pennsylvania 

In Massachusetts, both license fees and assessments are collected and 
turned into the general fund. The license fee has been maintained at a 
nearly constant amount; the monthly assessments are adjusted so as to 
return enough funds to cover the balance of the annual appropriation by 
the legislature. During most of the year the maximum assessment of 2 
cents a hundredweight is imposed on all Class I sales in markets where 
the milk control board establishes prices. In federal order markets, th« 
board has assessed dealers 0.8 cent per hundredweight on Class I sales 
within the commonwealth.*® If toward the end of the fiscal year it is 
evident that income is going to exceed expenditures, a hearing is called 
and the rates are lowered. In 1953, for example, the rates described above 


were cut in half during April and May 


‘During the license vear beginning May 1954, the additional fee was one cent a hundredweight 
See discussion of license fees for each state on pages 55-38 
“The law provides that if dealers pay the assessment by the 10th of the month in which it is due 


they may deduct one-half the amount from payments to producers 
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There is one exception in Massachusetts to the above procedure. In 
New Bedford, where the state order provides fol market-wide equaliza 
tion, the milk control board makes an assessment of only 0.8 cent a 
hundredweight on Class I sales, as in the federal order markets. In addi 
tion, dealers are assessed locally by the market administrator of the New 


Bedford market to pay for the cost of administering the orders in that 


market 

Ihe two upstate markets under state control in New York are also 
financed by local assessment by the market administrators. Unlike the 
license fee in New York, these assessments are not considered to be state 
funds. The law does not specify a maximum assessment, but thi orders 


have limited the assessment to 2 cents until recent years, when the Roch 


ester order was amended to allow a maximum assessment of 3 cents per 
hundredweight. This assessment is collected from dealers but may be 


deducted by the dealers when they make payments to producers 


Who should pay for milk control? 
[he question arises as to who should pay for milk control.*? ‘The gen 


eral und 


erstanding has been that milk control is a program designed to 
benefit milk producers primarily and milk dealers and consumers 
secondarily. This suggests the fairness of a financing system that places 
the major burden on the producer. If, in part, milk control programs also 
provide important services to milk dealers, then dealers should help pay 
the cost. The regulatory aspects of milk control, which prevent market 
disorders, insure an adequat supply of high-quality milk, o1 add in any 
way to the general welfare of the public, may be regarded as in the public 


interest and properly chargeable in part at least to the state’s general fund 


There appears to be no way to calculate with any precision what share 
of the cost of administering milk control programs should be borne by 
producers, dealers, and the public There is little doubt that producers 
have been the prin ipal beneficiaries so far. It Is also truce of course, that 
the improved economic position of producers has contributed to the 
general welfare. Dealers have benefited substantially from milk control 
in states where minimum resale prices are fixed. It must be recognized 
that the burden of the cost of milk control administration does not 
necessarily rest ultimately upon the group that pays the license fees or 
assessments. License fees paid by dealers, for example, become a part of 


their costs and tend to widen their margins. Likewise, assessments paid 
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by producers may well be taken into account in determining the minimum 
prices they should receive for fluid milk. 


A possible disadvantage of assessing dealers or producers for costs of 
milk control administration is that the group which pays such charges 
tends to insist that the program be administered primarily for its benefit 


An important problem for milk control agencies that are financed 
largely by assessments on the milk is the adjustment of their annual 
income to their needs. ‘The laws specify the maximum rate of assessment, 
usually 2 cents per hundredweight, and the milk control agencies are 
authorized to fix a lower rate in accordance with their requirements. In 
some states, the practice has been to collect the maximum rate of assess 
ment until large sums have been accumulated. Then the assessment is 
suspended until the surplus funds have been spent. Such irregularity is 
subject to criticism, first because it may encourage unnecessarily large 
expenditures, and, second, because it is likely to be inequitable for the 


dealers or producers who pay the assessments. 


\ better, more businesslike procedure would be to set up a budget of 
anticipated expenditures at the beginning of each year and determine the 
rate of assessment required to yield the necessary income. A suitable 
system of accounting and control should be used to keep the actual 
expenditures in line with the budget. Provision for reasonable reserves 
should, of course, be made. With such a system only minor changes in the 


rate of assessment will ordinarily be necessary during each fiscal veai 


In general, it is desirable that the financing of milk control, as well as 
other state functions, be subject to legislative review and approval. Only 
the funds regularly appropriated for that purpose by the legislatures 
should be available for use by the milk control agencies. 


Another problem in the financing of milk control programs is that of 
equity among dealers when the major source of income is dealer licens¢ 
fees. If these fees are paid annually, as they usually are, they may be 
inequitable for dealers whose volume of business is changing rapidly 
The New York law solves this problem in part by providing that a dealer 
who sells a greater volume of milk than that upon which the license fe 
was based shall pay a supplemental fee of $20 for each additional 4000 
pounds of milk, or traction thereof, handled daily in any month of the 
license vear. No provision ts made, however, for adjusting the fees for 


dealers whose volume decreases during the license year 


Lack of agreement as to the best method of financing milk control 
programs is demonstrated by the variety of systems. The most equitable 
charges upon the industry are probably assessments collected from dealers 
monthly, and based upon the volume handled, including milk not 


pure hased from producers 


MILK CONTROL PROGRAMS OF NORTHEASTERN STATES. PARI 


Cost of milk control 

lotal expenditures by the milk control agency in each of the 10 north 
eastern states for the fiscal year ended in 1954 are shown in table 3. It 
will be noted that there was a tremendous range in expenditures among 
the states. In New York about $450,000 was ex pended by the division of 
milk control and by the market administrators’ offices in Buffalo and 
Rochester, while less than $5000 was expended for milk control activities 
in Vermont. The cost of milk control in the other states fell between thes« 
two extremes. Total expenditures by the 10 northeastern states in 1954 
amouned to more than one and one-half million dollars 


\mong the principal factors that in ae ; 
Table 3. Expenditures for milk con 


fluence the total cost of milk control in trol functions. 1@ marthesstern 
the various states are the number and states, Fiscal year ended in 1954 
size of markets under regulation and the 
number of licensed dealers. This depends pene 
in part upon the size of the states and in 
part upon the extent of regulation under P, tots " 4 
taken. In some states, prices are fixed in ™ — . 
practically all markets, while in others ~~ Je . I : 4 
such as New York, price-fixing orders are Virginia ‘ 
in effect only for the principal markets R Isha 
Whether or not resale prices are regu , H 
lated also has an important bearing on 
milk control expenditures. Some milk 
control agencies have been given respon : 
sibility for a variety of functions not «, , 


directly related to price regulation, and 
the performance of these duties adds to their costs. The division of 
milk control in New York State is responsible for administering all 
dairy legislation except the frozen desserts law and sanitary regula 
tions for market milk. Roughly 30 per cent of the expenditure in New 
York is for work connected with the inspection of sanitary conditions in 
manufacturing plants and the checking of weights and tests. ‘The division 
also checks for such adulterations as the watering of milk and to deter 
mine whether dairy products meet minimum legal standards. In most 
states, such functions are assigned to agencies other than the milk control 
authority 

The extent of certain enforcement programs, particularly the auditing 
program, also has an important influence on costs. As ¢ x plained earlier in 
this report, some of the state milk control agencies do little auditing. On 
the other hand, it was estimated recently that nearly three-fourths of the 
total expenditures by the milk control agency in Connecticut could be 
attributed to the auditing program. 


The nature of the administrative set-up in different states accounts for 
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some differences in costs. In Virginia, where the milk control program is 
relatively simple otherwise, each market has a local milk control board. 
[he combined expenditures of the local boards in 1954 was almost 
$62,000, or about 60 per cent of the total expenditures for milk control 
activities in Virginia. In Pennsylvania, the control agency is headed by 3 
full-tame commissioners who are paid relatively high salaries. On the 
other hand, the boards in several of the states are headed by ex officio 
members who receive no compensation or by part-time boards whos 
members are paid on a per diem basis 


Licensing and Bonding 
Licensing requirements 

One of the principal means of regulating the milk trade is by licensing 
milk dealers and other distribution agencies. The milk control law of 
each state authorizes the licensing of milk dealers, and the laws of some 
states provide for the licensing of stores that sell milk. 

In Maine and New Hampshire, only those dealers, including producer- 
dealers, operating in regulated markets must be licensed by the milk 
control agency. The situation is somewhat similar in Virginia, except 
that licensing is permissive with the milk commission. The milk com 
mission has exercised its licensing authority from the beginning. During 
the first few years, it did not require producer-dealers to be licensed, but, 
as the result of a ruling by the state attorney general in 1937, producer- 
dealers as well as other dealers in regulated markets have since been 
required by the Virginia Milk Commission to obtain a license. 

In general, all milk dealers in each of the 6 remaining states are re 
quired by law to be licensed by their control agencies. ‘There are a few 
exceptions. Dealers selling 3000 pounds or less per month in New York 
and 1500 pounds or less per month in Pennsylvania may be exempted by 
the control authority from the license requirement. Also, in both of thes¢ 
states, dealers operating only in a market with a population of 1000 or 
less may be exempted. In Connecticut the milk administrator may exempt 
any dealer from the license requirement whose daily sales do not exceed 
10 quarts of milk or its equivalent. 

Ihe New York law provides that, should the commissioner not choose 
to exempt small dealers and dealers operating exclusively in small mar 
kets, as noted above, he may fix by ofhcial order a license fee for them at 
some specified amount less than the minimum fee of $25 (see schedule 
below). ‘The commissioner has, in the main, adopted this alternative. In 
Pennsylvania the commission has continually required all small dealers 
as well as the larger ones, to obtain licenses. 


The New York, Pennsylvania, and Rhode Island laws exe mpt from the 
license requirement certain farmers who retail a small amount of milk at 
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the farm. The New York law provides that farmers who sell quantities 
not exceeding 100 quarts a day at the farm on which it is produced shall 
be exempted from the license requirement; the Pennsylvania law exempts 
tarmers who sell tor cash at the farm not more than 2 gallons a day to any 
one consumer, or farmers who sell to consumers who provide their own 
containers. [he Rhode Island law exempts from the license requirement 
producers selling, on the premises on which it 1s produced, less than 20 


qu irts a day to consume rs. 


In Virginia the control agency exempts from the licens requirement 
farmers retailing milk who keep no more than two cows, provided that 
the milk is sold at the farm in containers brought by the consumer. 

[he provisions of the milk control laws relative to the licensing of 
stores vary considerably among the several states in the Northeast In 


Vermont only stores operating in markets under milk control are re 
quired to be licensed by the milk control agency. In Maine stores ar 
licensed by the Dairy Division of the Maine Department of Agriculture 
The Massachusetts law authorizes the control agency to exempt, and thi 
Rhode Island law exempts, trom the licensing requirement all stores that 
purchase their milk supply trom a licensed dealer. In Pennsylvania the 
law provides that all stores may be exempted, and that all stores which 
buy their entire supply from a licensed dealer shall be exempted trom 
licensing by the milk control commission. [he fact that stores are not 
licensed in Pennsylvania and that there are no official orders exempting 
any lass of stores seems to indicate that all stores obtain their milk supply 
from licensed milk dealers or handlers. 

In New York all stores are exempted from the license requirement if 
they purchase their supply from a licensed dealer, do not operate a pas 
teurizing plant, and do not deliver milk to public eating establishments 
where the milk sold is consumed on the pre muses. Stores that do not meet 
these requirements, as we ll as stores that sell more than 3000 pounds a 
month for off-premise delivery, must be licensed. During the years 1933 
37, when resale prices were fixed, all stores selling milk in New York 
were required to obtain licenses. 

In Virginia the only stores licensed are those that operate as the 


exclusive outlet for a processing plant in a given market 


License fees 
The fees charged for licenses vary considerably from state to state in the 
Northeast. In some states there is either no fee or a token one while in 


other states the fce is substantial. In Pennsylvania the largest fee paid 


by any dealer is about $20,000 a year.*® The differences in fees are 
"In some of the laws, stores are so defined as to include restaurants and er establishments tha 
sell milk tor consumy m the premises only, but mh most instances, such establishments are ot 
re ju t an | ‘ £a 
I} ! ‘ rtotu aid in the form of ar ess based the quantity of milk sold 
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caused in part by different methods of financing the administration of 
the milk control programs, as explained previously. In some states licens 
fees are the chief sources of revenue, while in other states all monies 
needed to administer the law are derived through assessments.*° 

The methods of financing milk control programs were discussed earliet 
in this report (pages 26 to 31). As noted there, Virginia has no license fe 
in Rhode Island the fee is $1 when the license is first taken out; and in 
Maine it is $1 annually. The license fee in Vermont for all dealers and 
stores selling 10 quarts or more a day is $2 annually. In Massachusetts the 
milk control agency is authorized to fix the annual license fee within a 
$5 limit. In recent years the schedule of license fees in that state has been 


as follows 


I icense 

Daily sales fee 

1 to 10 quarts $ 50 
11 to 30 quarts 2.00 
31 quarts or more 5.00 


Ihe license fees in the other five states are fixed according to a gradu 
ated scale, and depend upon the average amount of milk handled or sold 
daily during the previous license year or during the high month of the 
previous year. New dealers are licensed on the basis of the amount they 
propose to handle or the average amount handled during the first few 
months of the license year. In some instances, the laws provide for adjust 
ment of the license fee during the license year when there are significant 
changes in the volume handled. The dairy products generally included in 
calculating the volume on which the license fees are based are fluid milk 
and milk drinks, the milk equivalent of cream, and bulk condensed milk 

In New York, dealers handling not more than 4000 pounds of milk daily 
are required to pay a license fee of $25. For each additional 4000 pounds, 
per day, or any fraction thereof, the license tee is increased $20. In no 
instance, however, can a license fee exceed $5000 

The schedule of license fees for the other 4 states is shown on the 
opposite page for the year 1954 

In some of the states the laws provide for a special license fee for certain 
milk dealers, regardless of volume. In New York a $25 license fee ts re 
quired annually of (1) a milk dealer who is a broker and handles no milk 


physically; (2) a milk dealer who is a producers’ bargaining and collective 


cooperative and does not operate milk plants; and (3) a dealer who 


operates a plant for pasteurizing, handling, or processing milk for others 


on a fee basis only. 


“In states in which the amount of the license fee is based upon the volume of milk handled 
there appears to be little distinction between license fees and assessments. The main difference is that 
the license fee is usually collected in a lump sum at the beginning of the license year, while asses 
ments are collected monthly according to the volume handled. In Pennsylvania, as noted below, pa 


of the so-called license fee might more logical be called an assessment 
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In New Jersey a dealer who sells milk only to subdealers or other 
dealers must pay an annual fee of $250. Subdealers in New Jersey must 
pay an annual fee of $10 per route owned or operated at the beginning 
of the license year. In Pennsylvania, subdealers are required to pay a fee 
of $15 a year for each route owned or operated. All other deaiers in 
Pennsylvania who purchase milk from a licensed dealer are charged a 
fee of $10. In New York, a dealer receiving only milk that is utilized o1 
sold in the form of manufactured products other than bulk condensed 
milk must pay a innual fee of $10. In Connecticut, a $15 license fee must 


be paid by dealers using milk for manulacturing purposes only 
Special provisions also are made in some states for licensing dealers 


whose operations involve the handling of milk interstate. In Connecticut 


ay an annual 


a dealer who sells milk exclusively in another state must } 
fee of $15 if his volume is less than 00 quarts daily and $25 if his volume 


exceed 200 quarts Cally The New Jerse y law provides fol licensing uch 


dealers at a flat rate of $25 a year 


The New York law authorizes dealers to deduct milk sold in othe 
states in computing the license fee, while the Pennsylvania law authorizes 
dealers to deduct the amount of the license fees charged by other states on 
milk they ship from Pennsylvania when they compute the annual license 
fee to be paid the Pennsylvania Milk Control Commission 
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In New Hampshire and New Jersey stores are r¢ quired to pay an annual 
license fee of $1. In Vermont only stores situated in markets unde1 price 
control are required to be licensed and the license fee is $2. In Connecti 
cut the schedule of license fees is the same for stores as for dealers. In 
certain other states also. stores that do not meet exe mption requirements 
are licensed as dealers. 


License application 

In all the states except Rhode Island and Virginia, all persons required 
to be licensed must make application and have their licenses renewed 
annually. In Rhode Island and Virginia, licenses continue in effect until 
surrendered or revoked. In Rhode Island this policy is according to 
statute, and in Virginia the policy was adopted by the milk commission 
in 1944. Before then the Virginia Milk Commission required all dealers 
to obtain a new license each year. 


Restrictive licensing 


In the states that have milk contro! laws, practically all firms engaged 
in the marketing of milk have to be licensed. In most of these states, the 
policy is to issue milk dealer licenses to all applicants who meet the 
rather easy requirements, and the licensing regulation is not restrictive 
in the sense that it limits the number of dealers in a market or the 
amount of competitive duplication in marketing facilities and services 
Although it is customary to license the various applicants who wish to 
engage in a particular type of business in specified areas or markets, no 
effort is made to limit or discourage the entry of new firms. In general, 
the licensing regulation is looked upon primarily as a means of enforcing 
the orders issued by the milk control agencies. In New York State and 
Virginia, however, the licensing requirement is used to restrict the entry 
of new firms and to prevent the expansion of existing firms into new areas 

From 1934 to 1950, the New York law (Section 258-c) provided that: 


No license shall be granted to a person not now engaged in business as a milk dealer 
except for the continuation of a now existing business, and no license shall be granted 
to authorize the extension of an existing business by the operation of an additional 
plant or other new or additional facility, unless the commissioner is satisfied that the 
applicant is qualified by character, experience, financial responsibility and equipment 
to properly conduct the proposed business, that the issuance of the license will not tend 
to a destructive competition in a market already adequately served,” and that the 
issuance of the license is in the public interest. The commissioner may decline to grant 
or renew a license or may suspend or revoke a license already granted, upon due notice 
and opportunity of a hearing to the applicant or licensee, when he is satisfied 
{that any of the licensing requirements are not being met] 


The authorization given the commissioner to refuse a license on the 


ground that its issuance might bring about destructive competition in a 
market already adequately served has been interpreted by him as a man 


“Authors’ italics 
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date to grant iew new licenses or extensions of old licenses. In one instance, 
an application for a milk dealer's license by a producer-distributor neat 
a city of 15,000 population was denied on this ground, even though there 
were only 2 licensed dealers in the market. The term “destructive com 
petition” appears to have been interpreted by the commissioner to chat 
icterize almost any competitive activity that would tend to reduce the 
volume and increase the unit costs of dealers already doing business in 
the market. Such dealers frequently appear as witnesses for the state in 
opposition to the granting of a new license. 

[his policy of restrictive licensing naturally has given rise to much 
controversy, and repeated efforts have been made by certain groups to 
have the authorization repealed or modified. In 1950, Section 258-c of 
the New York law was amended to provide that the commissioner may 
not deny a license to an applicant otherwise qualified unless he finds by 
a preponderance of evidence presented at a hearing “that the issuance of 
the license will tend to a destructive competition in a market already 
adequately served” or “that the issuance of the license is not in the public 
interest 

Lhe Virginia Milk Commission and the Pennsylvania Milk Control 
Commission are given discretionary power to classify licenses and to issue 
licenses to dealers to carry on only certain kinds of business or to operate 
in specified areas. This authority has been exercised in Virginia but not 
in Pennsylvania. It has been the policy of the Virginia commission, when 
initiating regulations for a market, to license all dealer applicants who 
comply with the usual requirements. After regulation has been established 
in an area, however, it is more difficult to get a license. Officially, a licens« 
for a new distributor or the extension of a license for an existing business 
will be granted only on the condition that (a) the applicant is qualified 
by character and experience, financial responsibility and equipment; (b) 
the new facility will not tend to cause destructive competition; and (c) 
the additional facility is in the public interest. Since these requirements 
were announced, there have been relatively few applications for licenses 
to establish new milk businesses in Virginia 

lo the knowledge of the authors, the specific authorization for restri¢ 
tive licensing in the New York Milk Control Law is unique in dairy 
industry legislation, although restrictive licensing has been practiced to 
some extent and held legal in Virginia, and also in Oregon under a 
general grant of powers 

[he primary purpose of restrictive licensing of milk dealers and plants 
is to prevent destructive competition such as severe price-cutting and price 
wars. In New York State, where there is no direct control of resale prices, 
restrictive licensing is especially relied upon as a means of safeguarding 
the industry from such occurrences. As stated elsewhere, however, the 


Pro t Ann. Meeting Internat]. Assoc. Milk Control Agencies, p. 8 194 
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authors of this publication believe there is a mor appropriate and effec 
tive way of dealing with this problem 

A second reason for the policy of restrictive licensing is to prevent 
excessive duplication of plants and delivery systems, and thereby to 
encourage more efhcient distribution. This was stated officially in the 
1934 report of the New York Milk Control Board to the legislature as 


follows 


The efficiency of distributing milk is lessened and the cost is increased b e multiplic 
ty of milk dealers already distributing milk. It should be possible to prevent the entrance 
of new dealers in the business unless there is a clear-cut need for such dealers and unl 

it can be shown that their entrance into the business will tend to increase efficiency in 
the distribution of milk. The price paid by consumers is increased and the price paid 
to producers is decreased because of inefficient distribution, and as has alread been 
pointed out, an excessive number of milk dealers makes for inefficient distribution 


No doubt this ofhcial view of the milk control board was an important 
factor in persuading the New York legislature to provide for restrictive 
licensing in the amended law. ‘The policy has been actively supported by 
milk dealers and by certain milk producers’ associations that operat 
country plants or are engaged in distributing milk. These organizations 
naturally want to be protected from new competition 

Whether milk distribution can be made more efficient by limiting the 
number of dealers and plants and by restricting the areas in which they 
are allowed to operate is doubtful. Some economists who have studied the 
matter carefully believe that complete rationalization of milk distribution 
would result in substantial savings, but others disagree.*4 In any event, 
restrictive licensing appears to be a weak and ineffective method of pro 
moting efficiency in the milk industry. It tends to protect firms and plants 
already in the field regardless of their efficiency. It definitely lessens the 
competitive pressure upon milk dealers to improve service and quality 
and to reduce their margins and costs. It encourages dealers in the less 
competitive markets to maintain retail and wholesale prices at higher 
levels than necessary to cover the costs of efficient operators. There is a 
natural tendency on the part of milk dealers to resist the adoption of new 
methods of distribution and pricing. Under restrictive licensing, this 
negative attitude is encouraged and is likely to be a serious obstacle to 
market improvements 

Ihe restriction of the areas within which a milk dealer may operate is 
particularly undesirable at such a time as the present, when economic 


changes call for an expansion of distribution areas.*° In the years since 


[It should be explained in this connection that under the New York law, each firm ope g 
country milk-receiving plants must be licensed as a milk dealer. The license specifies the xation of 
each plant. To open a plant at any new location, the licensee must apply for an extension of ! 
license to cover the proposed new plant 

Mia) Bressler, R. G Ir City milk distribution Harvard Univ. Press 1952 See a review 


of this book by Leland Spencer J. Polit. Econ., p. 361-362, Aug. 1954 
b) Spencer, Leland, and Johnson, Stewart. Milk distribution and pricing in Great Brit 


Cornell Univ. Agr. Exp. Sta Bul. 902:106-130 1953 
“Spencer, Leland Size of milk pasteurizing plants in twelve counties of central and he 
New York N. Y. State Coll. Agr., Cornell Univ Farm Ecor p. 4841-4846 Marct ; 
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World War II, there has been a marked trend toward the distribution of 


milk pasteurized and packaged at given points to be distributed ove 


more extensive areas 


The increasing use of paper containers is a majo 
factor in this trend, but the higher capital requirements of milk-pasteuriz 


iT 
now than formerly and small-volume plants are 
lp to 10 or 15 years ago, nearly all milk pasteurizing plants served only 
the communitie¢ in which they were situated. Now some plants supply 


50 to 100 miles away, and a few in sparsely populated 


ig plants also have played a part. ‘The optimum size of plant is greater 
ata greate! disadvantage 


markets as much a 


regions ship milk in paper containers to consuming centers 500 miles or 


distant. Under favorable conditions, such wide pread distribution 


ults in lower costs. It helps to make milk in paper containers available 


nv small markets where otherwise it would be avail 


able only at relatively high prices or not at all 


Phe New York Division of Milk Control has recognized, to some extent 
the economic advantages of wider areas of distribution by creating a 
number of official marketing areas that embrace entire metropolitan 
districts and by licensing dealers to operate throughout these areas. Neve 
theless, the polic of requiring dealers to limit their operations to specified 


areas tends to prevent or delay the expansion of distribution areas as 


rapidly as it would be in the public interest for them to expand 


It is especial difhcult to justify restrictive licensing that is designed 


to check or reduce competitive duplication of milk distribution facilities 


and services where there is no control of resale prices or margins. Without 


such control, there is no assurance that possible savings in distribution 


costs will be pa ed on to consumers or producers. It seems likely that in 


the long run restrictive licensing will lead to more bureaucratic regula 


tion of dealers’ margins, retail prices and distribution services than would 
exist i competition were encouraged Ihe question arises also whether 
it is logical for a state to restrict the number of dealers or plants and at 
the same time fail to regulate such trade practices as the frequency of 


delivery, bottle deposits, credit extension, and the like that have a direct 


effect upon distribution costs. 
New 


t'nder the policy of restrictive licensing as it is carried out in 


York State it becomes necessary for anvone 


ss to buy out a firm that already has a license 


wishing to enter the milk 


busine This conte vested 
rights upon those firms that happened to be in the field when restrictive 


licensing became effective, and it has enhanced the good-will value ofl 


ulk distributs enterprises in the State. The result is that the privilege 


of distributing milk has been capitalized requiring somey hat larger 


profits i the milk dealer’s investment is to vield a fair return 

“Cook, Hugh I I er packaged k in Wiscor Its part r : i i 
{ W Res. B » June 19 

Koller, Fr I ind Cable, ¢ Cur t Jr Sma w“ k busine 1 pe f change I 
Ming “ll j Ks . { Marct 9 
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An attempt was made to ascertain the effect of restrictive licensing upon 
the trend in numbers of dealer licenses issued in New York as compared 
with other states. Because of differences in the definition and classification 
of dealers in the several states, it is extremely difficult to make useful 
comparisons of trends in numbers of licenses issued. Also, certain factors 

such as when pasteurization became compulsory—have had an im 
portant influence on these trends. In addition, some states have changed 
their licensing laws to require additional types of “dealers” to be licensed 
A change in the New York law in 1942, for example, required for the first 
time that milk brokers, manufacturers, and bargaining cooperatives obtain 
licenses 

In general, there has been a sharp downward trend in the number of 
licenses issued in each of the states. The rate of decrease in New York 
appears not to have been significantly different from that of several of 
the other states where restrictive licensing has not been a factor. If any 
thing, there is some indication that restrictive licensing, as practiced in 
New York, has tended to keep more rather than fewer dealers and plant 
in the milk business. Restrictive licensing protects existing firms and 
plants from new competition and thereby permits the continued operation 
of firms which would otherwise be forced to consolidate or go out of 


business. 


Bonding requirements 

In several of the northeastern states milk dealers are required to d posit 
surety bonds or other security to insure full payment to producers for 
their milk. New York and some other states had such a requirement long 
before the milk control laws were enacted 

The need for bonding arises mainly from the fact that dealers usually 
pay for the milk received from producers once or twice a month and, at 
any given time, owe for the milk delivered during the preceding 10 to 55 
days. It has often happened that unsuccessful or dishonest dealers got 
behind in their payments until they owed for the milk received during 
the preceding 2 or 3 months. When dealers failed to pay because of bank 
ruptcy or other reasons, the producers suffered serious losses 

In markets where equalization is practiced, the bonding of dealers help 
to protect all the producers by insuring payments into the equalization 
fund as well as the payments that are made directly to producers. In some 
of the states, administration of the bonding requirement is a function 
of the milk control agency, while in others it is carried out by other 
agencies, usually the department of agriculture 

The milk control laws in only 3 of the states in the Northeast provide 
for the bonding of milk dealers: Connecticut, New York, and Pennsy! 
vania. In Vermont, New Hampshire, Massachusetts, and New Jersey, milk 
dealers may be required to be bonded under laws administered by thei 


departments of agriculture. 
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Where there i close working relationship between the stat depart 
ment of agriculture and the milk control agency, as in Vermont and other 
states, the division of authority is not a serious matter. [The bonding law 
in Massachustts is administered by the department of agriculture, but 
the milk control law provides that the commissioner of agriculture shall 
make available to the milk control commission all records and informa 
tion relative to the bonding of milk dealers. Information obtained by 
audits made by the division of milk control, which is essential to the 
commissioner of agriculture in the determination of proper bond, is made 
available to him. From 1939 to 1950, the Massachusetts Milk Control Law 
required the milk control board to pay the salaries of two bonding 
investigators and their clerk, and also to pay their expenses while in the 
field This law further provided that the 3 persons in question could be 
assigned by the commissioner of agriculture to the division of milk con 
trol. The commissioner of agriculture never exercised this prerogative 

Maine and Virginia have no legislation that requires the bonding of 
milk dealers. Rhode Island has a bonding law which has never been 
enforced. More than 60 per cent of the milk supply for Rhode Island 


comes from other states and is beyond the jurisdiction of the stat 
authorities. 

In Virginia, the milk commission has inferred that it has authority to 
require dealers to be bonded under its general grant of powers to make, 
adopt, and enforce all rules necessary for carrying out the purposes ol the 
law. In 1935 the commission included in the order for one market a 
requirement that distributors be bonded, but this requirement was 
opposed so vigorously by the distributors that it was rescinded in a 
matter of weeks. Since then bonding has not been considered a practical 
policy in Virginia 

In Connecticut, the bonding of milk dealers is permissive with the 
control agency. [he law authorizes the milk administrator to require a 
dealer to provide a bond payable to the state for the benefit of producers 
whenever the administrator finds such action necessary for the protection 
of producers. In New York, bonding is mandatory. ‘The milk control law 
requires that each dealer buying milk or receiving milk on consignment 
from producers, cooperative associations, or other dealers for the purpose 
of resale or manufacture shall execute and file a bond. Similarly, in 
Pennsylvania, the milk control law requires that all milk dealers who 
purchase receive on consignment, or otherwis¢ acquire milk from 
producers must file bonds 

In New York, the commissioner may exempt certain dealers from the 
bond requirement if he is satisfied after an investigation that thev are 
solvent and have sufficient assets that payment to creditors for milk pul 
chased is reasonably assured. The commissioner may require, as a condi 
tion for exempting these dealers from the bond r quirement, that cash be 
deposited in a bank or trust company under terms that will, in his 
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opinion, give producers the protection they need. The New York com 
missioner has found it possible to exempt many dealers from the bonding 
requirement, but in most instances the exemptions are for small dealers 
purchasing limited quantities of milk from a few producers and making 
prompt and frequent payments. In all instances of exe mption, the pro 
ducers concerned or the officers of a cooperative representing producers 
must sign waivers indicating their willingness to sell milk to the dealers 
without the protection of a bond 

In New Jersey, the department of agriculture requires both resident 
and nonresident dealers purchasing milk from New Jersey producers to 
post bonds. In Massachusetts, only dealers who operate plants within the 
state and who are buying from Massachusetts producers are required to 
post bonds. In Vermont, all dealers who purchase over 250 quarts of milk 
daily are required to file surety bonds for the protection of their pro 
ducers. Cooperatives whose producers are stockholders are exempt from 
surety bonds. The bond is for the exclusive protection of producers in 
Vermont and does not cover purchases from other dealers 

In New Hampshire the steps taken to protect producers from credit 
losses include bonding and required special reports. Out-of-state dealers 
and some local ones purchasing milk from New Hampshire producers 
must file surety bonds. In other instances, dealers are permitted to file 
title to real estate. Certain dealers who cannot qualify by filing any kind 
of security are required to submit special reports showing the status of 
their payments to producers for milk purchased. ‘This allows small strug 
gling dealers to remain in business, but serious difficulties can usually be 
anticipated and action taken to prevent large losses. 


Amount of bond 

In general, the amounts of bonds required of dealers are determined 
by the control agency. Ihe amounts are usually based upon the value 
of milk and cream purchased during a payment period. In New York th 
bond may in no instance be less than $2000 or more than double the 
maximum value of milk purchased by a dealer in any one month in the 
previous year and, in any event, not more than $100,000 

Phe Connecticut law stipulates that the amount of the bond shall b 
reasonable but that it shall in no event exceed double the value of milk 
received during the peak month of the previous year. In Pennsylvania 
the commission is somewhat more restricted in its power to determine 
the amount of bond required. In all instances, the bond must be equal 
to the value of the largest amount of milk purchased in any one month 
during the preceding year, but may not exceed $100,000. If the milk 
dealer or handler pays producers in full each week, the bond must be 
equal to 50 per cent of the value of the milk received during the peak 
month of the previous year, but it may never be more than $50,000. 
Under special circumstances, these maximum amounts may be increased 
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50 per cent, that is, to $150,000 and $75,000. Subdealers are required to 
furnish a bond of $300 for each route ope rated 


In New Jerse y, the amount of the bond cannot be less than 150 pel cent 
of a milk dealer's estimated maximum monthly purchases from producers, 
with a maximum bond of $100,000. In connection with bonding, New 
Jersey dealers are required to pay an annual license fee of $10 (other than 
the regular license fee) if their purchases from producers exceed $200 
annually 

In Vermont, the amount of the bond is at the discretion of the com 
missioner of agriculture but may not be less than $100 or more than 
S300 000 


Action on bonds 


Bonds or other forms ol security filed with the control agencies insure 
prompt payment of amounts due to producers for milk sold or consigned 
by them during the license vear.*7 Whenever it is learned that a deale1 
has defaulted in his payments for milk, the control agency may bring 
action upon bond. [The laws usually provide that if recovery upon 
the bond is not enough to pay all claims as finally determined, the 
available funds shall be divided pro rata among the claimants 

During the years milk control has been in eflect, claims have been small 
compared with the value of milk and cream sold to dealers. In New York, 
lol example the largest amount of the claims in any year was $65,533 in 
1947, an insignificant amount in relation to the total value of milk and 
cream (about $366 million) received at New York dairy plants. The fact 
that prices have been on the upswing during most olf this pe riod and that 
business in general has been prosperous may account for the relatively 
small losses. With a falling price level and more unemployment, the need 
to protect producers by bonding dealers might be much greate1 

I he degree to which producers need protection by the bonding ol 
dealers cannot be measured entirely by the amount collected on claims 
Some dealers who might not have paid otherwise have done so becaus 


they were required to put up collateral that would have been forfeited if 


yroducers had not been paid. Secondly, the bonding requirements of the 
| | 8 | 


milk control laws or other laws tend to increase the security of produce rs 
by helping to keep out of the milk business persons who are financially 
irresponsible or untrustworthy 


While bonding its recognized as an important milk control function 


some states have found it difficult, if not impossible, to apply universally 
Some milk producers insist on selling to dealers whose financial status 1s 
known to be insecure. Producers also sometimes fail to fulfill their obliga 


tion to report immediately when a dealer falls behind in his payments 


‘ , 
dealer 
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Checking Weights and Tests 


The laws of nearly all of the northeastern states provide for checking 
the weights and tests of milk received from farmers at dairy plants. In 
most states, this service, designed to protect producers from fraudulent 
practices on the part of milk buyers, was in effect long before the milk 
control laws were enacted. When the states began to require milk dealers 
to pay fixed minimum prices for milk, however, the checking of weights 
and tests became much more important. Without effective supervision of 
the weighing and testing of milk, it would be relatively easy for a milk 
dealer to evade the minimum prices by reporting weights and tests lower 
than the correct amounts. 

Ihe purchase of milk by its weight and quality, including butterfat 
test and bacteria count, became a common practice during the years 
1912 to 1930. Almost simultaneously, the various states enacted legislation 
to specify the way in which the various tests were to be made and to 
provide for the licensing of persons making the tests. In turn, programs 
were established for checking the accuracy of the work done by the testers 
and weighers who were employed by the dealers purchasing milk from 
farmers.** Without exception, these programs were under the direction 
of the state departments of agriculture. 

Since the checking of weights and tests of milk was an established 
function before milk control and the original milk control programs were 
thought to be temporary, this function was left in the department of agri- 
culture in all of the states during the initial years of milk control. In 
most of the states this is still so. Only in New York, Pennsylvania, and 
Massachusetts is the checking of weights and tests a responsibility of the 
milk control agency. 

Ihe checking of weights and tests was assigned to the New York Divi 
sion of Milk Control, along with other duties relating to the administra- 
tion of dairy laws, when the division was created in 1934. In Pennsylvania 
the checking of weights and tests was assigned to the milk control com 
misison in 1937, when the Pennsylvania Milk Control Law was made 
permanent. In Massachusetts the law was not changed until 1946, when 
the checking of butterfat tests was put under the supervision of the 
director of milk control 

Although the checking of weights and tests has not been assigned to 
the milk control agency in Connecticut, the general laws relating to milk 
and milk products were changed in 1945, 1947, and 1949 to provide for 
closer cooperation between the milk administrator and the Connecticut 
Department of Farms and Markets, which does the check-testing. For 
small dealers in Connecticut who prefer not to do their own butterfat 
testing, the law provides: (1) that the commissioner of farms and markets 
shall at least twice during each calendar month take samples from and 


No su program was ir eration in Virginia before the enactment of the milk 
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test the butterfat content of the milk delivered by each producer to a 
dealer's plant; (2) that the commissioner shall notify the milk administra 
tor in writing the result of the tests; (3) that the milk administrator 
shall compute the average of the tests of each producer's milk and notify 
each producer and the dealer concerned of the results; and (4) that the 
average test computed by the administrator shall be used as a basis of 
payment for milk received during that month. The commissioner handles 
butterfat tests for about 15 per cent of the milk in Connecticut. 

In Virginia there is no specific requirement in the milk control law for 
check-testing, but the general powers granted to the milk commission are 
sufficiently broad to authorize this service. In practice, the orders issued 
by the Virginia Milk Commission require all dealers to make a minimum 
of three butterfat tests a month of each producer's milk. These tests are 
subject to verification by a licensed tester designated by the commission. 
While the commission may require local boards to adopt check-testing as 
a part of the local program, it has usually been left to the discretion of 
the local board. As might be expected, the amount of check-testing don 
varies considerably among the different markets. In the larger markets, 
monthly check-tests are usually made of each producer's milk; in some 
of the smaller markets, however, there is no check-testing by the local 
boards 

In Pennsylvania, it is the policy of the commission to check-test the 
producer butterfat samples at each plant at least once a year. The tests at 
some plants are checked more often. I'wo dairy agents are assigned to 
each of the 6 districts into which the state has been divided. These agents 


make routine check-tests and, in addition, check-test all samples where a 


complaint is involved. The milk control commission’s inspectors also 


carry certified weights to check the scales on which the incoming milk is 
weighed at the pl ints 

In New York, it is the aim of the division of milk control to check-test 
the producer butterfat samples at each plant two o1 three times a year, 
but the field force is small and it is impossible to visit all plants as fre 
quently as desired. Consequently, many plants are checked only once a 
year. Repeated tests are made when there is reason to believe the plant 
tests arc inaccuratl 

Ihe New York Division of Milk Control has reported that check-testing 
is one of its major projects Inspectors test remaining portions of com 
posite samples and compare their results with the tests recorded earlier 
by the licensed tester employed by the dealer. As a rule, it has been 
found that testing fairly accurate, but sometimes, cither by design o1 
otherwise, producers have been credited with less than the proper amount 
of fat. Although not required to do so by law, the New York Division of 
Milk Control has checked the correctness of milk weights credited to 
producers, as well as the accuracy of butterfat test ince 1936. When 


making a wel hee the inspector usually weighs a producer's milk at 
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the farm, without the dealer’s knowledge, weighs the cans after they are 
returned, and then compares the net weight of milk with the weights 
recorded by the dealer. 

The accuracy of milk plant scales in New York is checked by the State 
sureau of Weights and Measures in the Department of Agriculture and 
Markets and by local and county officials. This bureau also he Ips assure 
the accuracy of weighing and measuring by requiring that all weighing 
and measuring devices be approved by the bureau before being sold. The 
sale of inaccurate devices or those that lend themselves to manipulation is 
forbidden 

In New Jersey the check-testing program is under the direction of the 
State Department of Agriculture, but the milk control agency has main 
tained a laboratory under the direction of a licensed milk tester and a 


small amount of check-testing has been done by the agency 


Enforcement 


Laws that are widely violated usually do more harm than good. This is 


especially true of legislation such as the milk control laws, which have 


an important effect on competitive trading. When the responsible authori 
ties are unable to obtain a high degree of compliance with such laws, those 
who do comply are severely penalized, possibly to the extent of being 
forced out of business. On the other hand, poorly enforced legislation of 


this kind encourages dishonesty, deceit, and wasteful practices 


Problems of enforcement 

Phe milk control agencies have experienced much difhculty in obtain 
ing satisfactory enforcement of their regulations. Several basic problems 
account for this unusual difficulty of enforcement 
] Ihe price-fixing regulations have often been contrary to the immediate interests 
of both buyer and seller, and thus have been self-enforcing to only a limited degree 
In many instances, for example, producers and other sellers of milk have felt it was 
more important to hold their markets than to get the minimum prices specified by 
milk control orders 
Some milk control regulations, notably those fixing minimum retail and wholesale 
prices, have been generally regarded by consumers and others as unnecessary and not 
in the public interest. Consequently, they have had little public support. Price 
cutters have often been regarded as public benefactor ather than as culpable 
violators 
The constitutional authority for the various provisions of the milk control laws and 
orders has been in dispute [his was an especially serious obstacle to successful 
enforcement during the early years of milk control. Court decisions have clarified 
many aspects of the authority of state and federal milk control agencies, but after 20 
years some issues still remain in doubt 
Court decisions on the respective jurisdictions of state and federal milk control 
agencies have had the effect of limiting the authority of the state agencies to milk that 
is produced and sold in the same state and that does not become involved directly 
or indirectly in interstate commerce. The inability of the state milk control agencies 
to enforce prices to be paid by dealers for out-of-state milk has, in turn, limited 
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their ability to obtain compliance with the minimum prices fixed for milk produced 

and sold within the state 
Methods of enforcement 

Milk control officials have differed widely in their attitudes toward 
enforcement. Some have taken the position that anyone who has violated 
a regulation, no matter what the circumstances, has committed an offense 
against the state and should be prosecuted. At the opposite extreme are 
ofhcials who have emphasized the educational approach to the problem of 
getting satisfactory compliance and have regarded court action against 
violators as a last resort. In general, it has been the view of these more 
lenient administrators that it was impractical to force all milk dealers to 
change suddenly their accustomed ways of doing business, and to comply 
immediately with all provisions of the new milk control orders. The more 
capable administrators in this group have vigorously enforced the law 
against flagrant and persistent violators. At the same time, they have 
been more lenient in dealing with minor violations, with the object of 
bringing about satisfactory compliance within a reasonable length of 
time 

Obviously, the exercise of discretion with respect to action against 
those who violate milk control orders or regulations should be confined 
within narrow limits. Otherwise, charges of favoritism will arise, and the 
responsible ofhcials will lose the respect of those who are subject to their 
regulations 

Consultation with industry groups. The informal procedures for obtain 
ing compliance with milk control regulations begin with the drafting of 
orders. Consultation with industry groups at this stage, or at least before 
the orders are made effective, helps to eliminate unreasonable provisions, 
as well as errors and ambiguities. It also helps to acquaint members of 
the industry with the purpose of and the need for the contemplated regu 
lations. Such consultation is likely to make the regulations more easily 
enforceable and to arouse more general industry support for them 

The Virginia Milk Commission has emphasized negotiation and com 


promise with industry groups perhaps more than any of the other state 


milk control agencies. In fact, it appears to be as much a mediation 
agency as a regulatory body. Conner describes the Virginia procedure as 
follows: 

immediately upon the close of the hearing begins the process of bargaining, negoti- 
ation and compromise between industry goups with the commission serving a8 a spokes- 
man or go-between and acting informally as arbitrator. Through this informal process 
the commission has been able to clear essential points with the industry groups...so as 
to obtain greater cooperation and a greater degree of compliance On a few 
occasions, presumably where this has not been done...opposition to the regulations 


has developed and} the commission [has] considered it expedient to revoke them 


within five to ten days after their issuance.” 


™Conner, M. ¢ he milk market control law in Virginia, p. 19 Virginia Agr. Exp 
444 June 1951 
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In some other states, as well as in the administration of federal orders, 
such negotiations with industry groups following a hearing would be 
regarded as improper, and under federal regulations they are illegal. 

The Pennsylvania Milk Control Law calls for a pre-order conference 
following a public hearing, before an order or order amendment may be 
made effective. The commission issues a proposed order; dealers and 
other interested parties are given an opportunity to criticize it and suggest 
changes before the order is made final.* 

In New York State, even though it is not required by law, the Com 
missioner of Agriculture and Markets provides an opportunity for oral 
arguments on proposed orders or amendments following a hearing on 
particularly difhcult or controversial issues. 

A somewhat similar procedure is followed in connection with federal 
milk orders. The federal authorities issue a proposed decision on the 
issues that were considered at a hearing and they issue also a proposed 
order or amendment. Interested parties are given an opportunity to file 
briefs on these proposals before a final decision is announced and a final 
order submitted to a producer referendum. These procedures involve 
some delay in getting orders and amendments into effect, but they help 
to eliminate unwise or unworkable provisions, to ensure proper wording, 
to avoid loopholes, and to create a more favorable attitude toward 
compliance. 

Under the New York Milk Control Law, a petition by a producers’ 
bargaining agency representing at least 35 per cent of the producers af 
fected is a necessary first step toward the promulgation of a price-fixing 
order for any market. Similarly, in Maine, New Hampshire, Vermont, 
Virginia, and perhaps other states, it is the policy of the milk control 
agencies to determine whether regulation of a market is desired by the 
industry before imposing controls. ‘The New York law requires approval 
by a two-thirds vote of the producers affected before a price-fixing ordet 
may be issued. Such requirements have the effect of limiting the regula 
tory activity to areas in which it will have strong support at least from 
the producer side of the industry. Successful enforcement is more likely 
under those conditions than when control is introduced without industry 
approval. 

In Connecticut, the Wholesale Milk Producers’ Council, an agency es 
pecially authorized by the milk control law of that state, has helped to 
arrange for free discussion of milk control problems and to mobiliz 
farmer support of the regulations. 


Education and publicity. Law enforcement agencies must proceed on 


the principle that ignorance of the law is no excuse for violation. ‘There 
can be no doubt, however, that a better understanding of the milk control 
laws, as well as of the regulations and orders issued by the milk control 


“Only those testifying on the record in the original hearing will be heard at the ¢ order 
conferences; no new evidence is permitted 
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agencies, will help to keep the number of violations at a minimum. It 1s 
important that those concerned should know not only what the regula 
tions are but also the reasons for the regulations and the penalties for 
failure to comply. Sometimes they must be taught how to comply. Efforts 
to educate dealers and plant operators in regard to the keeping of essen 
tial records and the preparation of required monthly reports have brought 
about much better compliance with the regulations 

One milk control official has stressed the importance of education in 
this way: The milk control law 

is the type of law that requires less actual police work than almost any of the othe 
laws. It requires for successful enforcement not the blackjack but, instead, education 
The people of ec} community must be sold on the idea or you will not get to first 
base in your enforcement You must create a desire on the part of every member 
of the dairy industry to comply with the Act ‘ 

Publicity is a powerful weapon that is sometimes used effectively to 
deter milk dealers and others from violating milk control regulations 
Prominent firms especially shrink from the prospect of publicity that will 
identil them as lOlLaALOTS chise crs, and th like 

The majority of the state milk control laws have strict provisions 
against the disclosure of confidential information concerning a dealer's 
business. This limits, but does not prevent, the use of publicity as a 
means of discouraging violations. ‘The New York and Connecticut laws 
give the control agencies the authority to reveal to producers directly 


interested any of the findings of an examination or audit that, in its 


judgment, will serve the public interest and accomplish the purposes of 
the law. The New York law goes further by authorizing the commissioner 
of agriculture and markets to publish all or any part of the findings result 


ing from an examination or audit of dealers’ books and accounts. It has 


been the policy of the agency, however, to reveal such information only 
when there are special reasons for doing so. 

Persuasion and warnings. Closely associated with education and pub 
licity as an informal procedure for obtaining compliance with milk 
control regulations are efforts of the administrative agencies to persuade 
those who show a tendency to violate the provisions of milk control 
orders to mend their ways. Persuasion is usually most effective when it 1s 
possible to convince the violators that it will be to their advantage to 
comply fully with the regulations, and that penalties will be inflicted on 
court actions instituted in the event of further violations. If such warn 
ings are to be effective, they must be backed up by prompt and forceful 
action to demonstrate that violation of milk control orders does not pay 

Persuasion as a method of enforcing milk control orders is given un 
usually clear recognition in the milk control law of Alabama, which 
states that the control board is authorized to: 


grant or rene a license o1 permit a licensee to retain his license conditioned 


““fohn Char ' oc. 6th Ann. Meeting Natl. Assoc. Milk Contre Agencie f 4 
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nS 


upon the agreement of the applicant or licensee to do the things required by this Act 
or of any lawful order, rule or regulation of the Board, or conditioned upon his agrec 
ment to omit, cease or desist from doing anything which he has been doing in violation 
of this Act or any lawful order, rule or regulation of the Milk Control Board 

The milk control agencies are specifically authorized to use a variety 
of more formal enforcement measures, such as requiring dealers to keep 
records and file reports, imposing fines, and revoking licenses. 


Keeping of records. The keeping of good records by licensed dealers is a 
fundamental part of the entire enforcement program. Without suitable 
records, it would be extremely difficult to detect dishonesty and fraud 
such as underpayment of producers by the improper classification of milk. 
The auditing program, which is discussed later, cannot be effective unless 
good product and financial records are available. A useful statistical 
information service also hinges on good records. 

Because of the importance of records, each of the milk control laws, 
except that of Virginia, specifically authorizes the milk control agency to 
require milk dealers to keep such records as may be deemed necessary for 
proper enforcement of the law. Presumably the Virginia Milk Commis- 
sion is also granted this authority under a blanket provision that 
authorizes the adoption and enforcement of all rules, regulations, and 
orders necessary to carry out the purposes of the act. 

The Maine, Massachusetts, Connecticut, New York, New Jersey, and 
Pennsylvania laws spell out in greater or less detail the kinds of records 
which the agency may require dealers to keep, but each of these laws also 
authorizes the agency to require such other records as are deemed 
necessary. 

The New York law, for example, provides (Section 258-f) that: 

The commisisoner may require milk dealers to keep the following records 

a) A record of all milk received, detailed as to location, and as to names and ad 
dresses of suppliers, with butter fat test, prices paid, deductions or charges made. 

b) A record of all milk sold classified as to grade, location and market outlet, and 
size and style of container, with prices and amounts received therefor 

(c) A record of quantities and prices of milk sold 

(d) A record of the quantity of each milk product manufactured and quantity of 
milk and/or cream used in the manufacture of each product. Also the quantity and 
value of milk products sold 

(e) A record of wastage or loss of milk or butter fat 

(f) A record of the items of the spread or handling expense and profit or loss, 
represented by the difference between the price paid and the price received for all milk 

(g) A record of all other transactions affecting the assets, liabilities, or net worth of 
the licensee 

(h) Such other records, and information as the commissioner may deem necessary for 
the proper enforcement of this article. 

The New York commissioner of agriculture and markets has issued orders 
(e.g., Order No. 130, June 30, 1941) specifying in more detail what records 
must be kept by milk dealers, including daily records of the receipts and 
utilization of milk, and a complete record of the way the price paid to 
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producers is computed. Each milk dealer is required to “make available 


at all reasonable times, to any employee designated by the commissioner, 
all books, records, or documents relating to the purchase or sale or receiv- 
ing or handling of milk and milk products”. 

So far as known to the authors of this report, none of the milk control 
agencies has required the use of specified accounting forms or record 
systems 

Filing of reports. Each of the milk control laws provides that the milk 
control agency may require dealers operating in the state to file such 
reports as it deems necessary or that each dealer shall file with the agency 
such reports as the agency may reasonably require. All of the agencies 
require dealers to file reports. There is considerable variation, however, 
in the amount of detail called for in these reports. Some agencies accept 
a rather simple report of receipts and sales, while others require de tailed 
figures on practically all aspects of the dealers’ operations. 

The reports are checked for obvious discrepancies and, when the data 
are used as the basis of payments to producers, they are usually audited. 

In 1954, the New Jersey Ofhce of Milk Industry issued an order which 
required processors, dealers, produce dealers and subdealers to file de 
tailed monthly reports of sales and purchases of milk at prices less than 
the minimum prices fixed by that agency. In other words, the licensees 
were required to report violations of the resale price orders by themselves 
and by others with whom they did business. It was required that these 
reports be verified by oath or afhrmation. A violator giving inaccurate 
information in his report was subject to prosecution for perjury. 

‘This was a new type of procedure for the enforcement of minimum 
resale prices. Lhe regulation was upheld by the Superior Court of New 
Jersey and substanual penalties were paid by several violators. Even before 
the court decision was issued, however, the ofhce of milk industry dis 
continued the fixing of resale prices. Consequently, this unique method 


of enforcement has not been fully tested. 


Investigations and audits. All of the milk control laws provide that 
properly designated milk control personnel shall have the right to enter 
any place where milk or milk products are handled, or where records 
relating to such handling are kept, and make such examinations as are¢ 
deemed necessary. Ihe following provision of the Connecticut law is 
fairly typical of the provision concerning entry and inspection that is 
found in each of the laws: 


Ihe Administrator or his designated agent shall have access to and may enter and 
inspect at all reasonable hours all places, equipment and vehicles where milk and milk 
products are being received, purchased, stored, bottled, manufactured, sold or handled 
and where books, papers, records or accounts are kept Ihe Administrator or his 
agent shall have power to examine, copy and audit, from time to time as he shall deem 


necessary and proper, the books, papers, records and accounts of dealers and others for 
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the purpose of effectuating the policy and provisions of. ..{the law] or any order, ruling 
regulation or direction promulgated thereunder. 

Wherever the classified pricing plan is used, dealers’ reports of thei 
purchases and use of milk should be carefully audited to ensure that the 
proper quantities have been reported in each class. ‘This is an especially 
important task in milksheds that have large surpluses and where there is 
a wide difference between the prices of fluid and surplus milk. Dealers’ 
monthly reports should be audited promptly as well as thoroughly. Delays 
in auditing detract from its effectiveness. 

Effective auditing of milk utilization is one of the significant advantages 
that can be gained for producers by the public control of milk prices 
sefore the state and federal milk control programs were adopted, some of 
the stronger milk producers’ associations had been able to establish fairly 
effective auditing, but other cooperatives had not. Underpayments by 
dealers who failed to report in full the milk used in the higher-priced 
classes was a serious problem. 

The Federal Trade Commission, in a report of its investigations of the 
dairy industry in 1936, commented as follows on the importance of regulat 
and effective auditing: 


In order that producers’ cooperatives and regulatory agencies can be assured as far as 
possible by sound accounting methods, that distributors have paid producers according 
to the prevailing agreements or regulations, the commission considers it fundamental 


that the distributors’ books be audited periodically. A thorough audit, assuming of 


course that adequate records are kept, would disclose the quantities of milk sold in each 
established sales class. To make sure that such quantity data have been determined in 
accordance with the prevailing agreements or regulations, it is necessary to reconcile 
the quantities sold with respect to dollar sales that appear in the profit and loss stat 
ment for the period audited. Without the reconciliation of quantity and dollar sales, 
auditors cannot be certain that quantity sales by each class have been properly accounted 
for.” 

In general, the milk control agencies, such as those of New York and 
Pennsylvania, whose markets require the most careful auditing, have 
taken their responsibility seriously and have done a thorough job. In 
Vermont auditing is less essential, since a flat price is fixed for all milk 
purchased by local dealers. The Vermont board does no auditing. ‘The 
milk control agencies of New Hampshire and Virginia each employ one 
auditor, although there are 30 markets under regulation in Virginia and 
90 in New Hampshire. In these states milk is priced on the basis of use, 
but there is relatively little surplus and, since each dealer pays a blended 
price, competition for supplies tends to prevent serious underpayments 
based on false classification of the milk. 

\ somewhat similar situation exists in Maine, where, until recently, 
the auditing program of the milk control board was on a very modest 
scale. Before 1943, the milk control agency employed only one fieldman 

“Connecticut Milk Marketing Act, Section 3138, p. 11, 1949 


“Fed. Trade Comm. Rept. Distribution and sale of milk and milk products in Boston, Baltimore 
Cincinnati, and St. Louis. 74th Cong., 2d Sess. House Doc. 501:140-141. June 1936 
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for the entire state, and his duties were not confined to auditing. In 1945 
and 1947, a second and third man were added to the staff and all dealers’ 
reports are now audited at least quarterly. 

The administrators of federal milk orders have placed much emphasis 
on the auditing of dealers’ reports and records of milk utilization. ‘Thi 
costs of this service constitute a major part of the total expense of 
administration 

The auditing procedures carried out by state and federal milk control 
agencies frequently disclose the need for adjusting payments to producers. 
Ordinary mistakes and misunderstandings, as well as deliberate attempts 
to get by with paying less than the orders require, are responsible for 
errors in computing the orginal payments. Sometimes the audit adjust 
ments are in favor of the dealers, but on the whole they increase the 
payments to produce rs. 

When a more vigorous program of auditing was introduced by the 
Connecticut Milk Administrator in 1941, it was found that 72 per cent 
of the audits revealed discrepancies that required dealers to make some 
adjustments in their payments to producers. During the years 1941-46, 
the additional payments to producers through audit adjustments in 
Connecticut amounted to approximately a half-million dollars. Audit 
adjustments during 1940-54 raised the net payments to producers in the 
Niagara Frontier and Rochester areas in New York State to the extent of 
0.3 cent and 0.5 cent per 100 pounds, respectively. 

These additional payments resulting from audit adjustments are un 
doubtedly only a small part of the total gains to producers brought about 
by auditing. Ihe dealers’ knowledge that their monthly reports will be 


audited impels most of them to report their purchases and use of milk 


as accurately as possible. 

Dealers as well as producers have benefited from the auditing done by 
milk control agencies. Occasional errors resulting in overpayments to 
producers have been corrected. Product losses from spillage and theft were 
reduced after the adoption of better accounting methods. Hammerberg 
reported in 1943, for example, that the auditing program in Connecticut 
had been a great help to dealers by inducing them to make changes in 
their accounting practices. He felt that the entire cost of auditing would 
have been justified if it had done no more than indicate to dealers the 


possibilities of reducing losses by better accounting.** 


Various methods have been used to adjust underpayments or over 
payments that are disclosed by audits. When the audit adjustments are 
substantial, they are often paid or deducted in installments. The authors 
of this bulletin believe that the amounts of the extra payments or deduc- 
tions should be clearly shown and not disguised by increasing or reducing 
the prices paid in future periods. The Connecticut milk administrator 


“Report of the milk administrator, p. 27. State of Conn. March 1954 
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requires dealers to pay audit adjustments in separate checks. In Pennsyl- 
vania, the policy has been to require dealers to pay the audit adjustments 
to the milk control commission, which in turn pays the producers 
concerned. 

Effective milk control auditing calls for the services of well trained 
persons of integrity. In Connecticut, where special emphasis has been 
placed on the auditing of dealers’ reports of their purchases and use of 
milk, a carefully planned program of in-service training for auditors has 
been developed. A new employee is first assigned to auditing work in the 
main office. Later he is transferred to the field, where he is under the 
supervision of a senior auditor. By gradual steps he assumes more respon- 
sibility, until after about 4 years of experience he is qualified to do 
financial auditing. 

In New York State, the need for special training of milk control audi- 
tors is recognized by the holding of annual conferences where problems 
of milk accounting and auditing are discussed. 

In states where minimum retail and wholesale prices are fixed, the 
responsibilities of milk control auditors are especially broad. California 
includes on its auditing staff persons who have been trained in time and 
motion study, as well as in other methods of cost analysis. Elaborate and 
detailed investigations of milk distribution costs are made in that State 
as a basis for determining the minimum resale prices and spreads. An 
in-service training program for milk control auditors is considered essen- 
tial to prepare enough persons for the various tasks and to ensure that 
reasonably uniform procedures will be followed throughout the State. 
Periodic meetings of supervising auditors are held as a further means of 
improving the effectiveness and uniformity of auditing and costing 
procedures.“ 

Administrative hearings and penalties. It has been an important prin 
ciple in the administration of milk control that violations should be 
dealt with as fully as possible without resort to the courts. The milk 
control agencies are authorized to conduct public or private hearings for 
the purpose of obtaining evidence on violations, to subpoena witnesses 
and pertinent records, to decide upon the guilt or innocence of the 
accused, and to assess penalties. 

Several of the milk control laws specify penalties that may be levied 
upon violators by the milk control agency. Such penalties, frequently 
referred to as “fines”, are illustrated by the following provision of the 
New Jersey Milk Control Law: 

Any person who shall violate any provisions of this act, or the orders, rules and 
regulations of the director shall be deemed guilty of a violation...and shall pay a 


“Warner, Earl Ihe state milk control agencies in New England. Vt. Agr. Exp. Sta. Bul. 
565:26. 1951 

“Campbell, Bruce J. Ann. Meeting Internat]. Assoc. Milk Control Agencies. Proc. 16:55-57 
1952 
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penalty of not more than fifty dollars ($50.00) for the first offense and not more than 
two hundred dollars for the second and each subsequent offense. . . 

The typical procedure in New Jersey and other states involves an ad 
ministrative hearing and the imposition of an administrative fine. Then, 
if the accused does not pay, the case is turned over to the proper authority 


for prosecution. Under an unusual provision of the New Jersey act, the 


milk involved in a violation may be seized and sold, the proceeds to be 
paid into the state treasury. 

It has been a rather common practice in some states to impose admin 
istrative penalties. This was done quite generally in the early years of 
milk control. ‘Ihe New York State Division of Milk Control has collected 
an average of more than $16,000 a year in penalties; in one year, 1937, 
they were over $37,000. In Pennsylvania, such penalties averaged about 
$2346 annually during the years 1943-48. On the other hand, monetary 
penalties have been used very sparingly in other states. Conner cites an 
unusual incident in Virginia in 1937 when a $25 penalty was imposed 
on each of several violators in the Harrisonburg market.*? 

Persons found guilty of a violation by the milk control agency in any 
state may appeal either to a higher administrative authority or to a court. 
If a dealer refuses to accept the penalty fixed by the milk control agency, 
the agency will ordinarily start court proceedings to revoke his license 
or to obtain an injunction. 

Revocation of licenses. Each of the milk control agencies is empowered 
to license milk dealers and to revoke or to refuse to grant licenses in ac 
cordance with prescribed rules, after a public hearing. ‘The operation of 
a milk business without a license is prohibited and makes the violator 
liable to specified penalties. 

In each state except Vermont and Rhode Island, violation of any 
of the milk control laws or orders, rules, and regulations issued there 
under, is declared to be sufficient justification to suspend, revoke, or deny 
a license. Except in Maine, New Hampshire, and Virginia, the laws also 
specify certain other grounds for the revocation or denial of a license 
Ihe principal grounds for license revocation listed in most of the stat 
milk control laws are given below: 

1. Rejection without reasonable cause or reasonable advance notice of any milk 
purchased or delivered in ordinary continuance of a previous course of dealing 
except where a contract has been lawfully terminated. (Vermont excepted 

2. Failure to account and make payment for any milk purchased. (Vermont and 


Connecticut excepted.) 


3. Conduct such as to satisfy the control agency of an inability or unwillingness to 
conduct properly the business of a milk dealer or of intent to deceive or defraud 
produce or consumers 


seing a party to a combination to fix prices contrary to law 


Ihe Milk Market Control Law in 
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5. Failure to keep records or to furnish accurate statements or information required 
to be supplied to the milk control agency or to producers. (Connecticut excepted.) 


6. Insolvency, bankruptcy, or failure to satisfy a monetary judgment imposed by a 


court. (Massachusetts excepted.) 
7. False or misleading statements in the application for a license 
Previous responsibility, in whole or in part, for an act on account of which a 
license may be denied, suspended, or revoked. (Pennsylvania, Vermont, and Rhode 
Island excepted 


%. Commission of any act that may demoralize the price structure of milk or intet 


fere with an adequate supply of milk. (Connecticut, Pennsylvania, and Rhode 
Island excepted.) 

Ihe authority to deny, revoke, or suspend licenses is the most powerful 
enforcement tool in the hands of the milk control agencies. Undesirable 
persons can be prevented to some extent from entering the industry, and 
dealers who are flagrant violators can be put out of business entirely 
Revocation and suspension of licenses are considered to be drastic 
measures, however, and are ordinarily not used very extensively by most 
of the control agencies. 

Under the original Connecticut law, revocation of licenses was the 
only enforcement provision and the reluctance to use this penalty against 
minor violators caused considerable criticism. Similar criticism was 
reported in Oregon in 1953. At that time, the milk control agency 
announced its decision to entlorce the code of fair trade regulations 
after a change in the milk control law that gave the control agency powe1 
to levy fines. The code had not been enforced previously because revoca 
tion of licenses was the only penalty, and it was considered too drastic.‘ 

Conner reports that the threat of license revocation has been used very 
extensively by the Virginia Milk Commission. The procedure when ther 
have been repeated violations after warning has been to summon the 
violator before the commission to show cause as to why his license should 
not be revoked. The recorded minutes of the commission include man) 
such summons, but very few, if any, licenses have been revoked. 

In New York, licenses have been revoked only in the event of willful 
major violations, although less serious infractions have been considered 
sufhcient justification for refusing to grant or renew a license. 

Pennsylvania has revoked licenses for underpayments and delinquent 
payments to producers and for price-cutting (17 licenses were revoked in 
approximately 18 months in 1949-50). In the opinion of the commission 
however, such action has not been taken unless other forms of correction 
have proved insufhicient. For example, when a field auditor finds a 
discrepancy in payments to producers, he brings it to the attention of the 
dealer and suggests that an adjustment be made the following month. If 
the dealer does not agree with the auditor's findings, a conference is 

“The Dairy Record, p. 4. July 22, 1953 


“Conner, M. Ihe Milk Market Control Law in Virginia Va. Agr. Exp. Sta. Bul. 444:19 
June 195! 
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arranged with the field supervisor of the district. If the differences cannot 


be reconciled at this conference, the supervisor refers the case to the 
commission for a citation hearing. If, after a hearing, the dealer still 
refuses to make proper restitution to producers, the commission, among 


other actions, issues an order revoking the milk dealer’s license. 


Ig 

Provision for appeals. The milk control law of New Jersey formerly 

1941-48) provided for appeals from decisions of the director of milk 
control to the milk control board. 

In Connecticut, provision is made for “reconsideration” of an ordet 

Within 45 days after the effective date of an order or regulation, a person 
“aggrieved” by the order may petition for reconsideration by the admin 
istrator. If relief is denied by the administrator, or if he should refuse to 
grant reconsideration, an appeal from the order or regulation may be 
taken to the Superior Court for Hartford County, but such an appeal will 
act as a supersedeas only upon special order of the Court.° This procedure 
is similar to “15-A” proceedings under the federal Agricultural Market 
ing Agreement Act of 1937. The “15-A" proceedings under the federal 
act are described as follows: 
Any handler subject to an order may file a written petition with the Secretary of 
Agriculture stating that any such orde1 is not in accordance with law and praying 
for a modification thereof or to be exempted therefrom. He shall thereupon be given 
in Opportunity for a hearing in accordance with regulations made by the Secretary 
of Agriculture, with the approval of the President. After such hearings, the Secretary 
shall make a ruling which shall be final, if in accordance with law 

\ state milk control agency or a party “aggrieved” by the agency may, 
under prescribed procedure, appeal to a higher authority. Rights of 
appeal to the courts are determined by the laws of each state. A typical 
provision for appeal appears in the Pennsylvania Milk Control Law 
Within 20 days alter the effective date of an order, rule, or regulation, 


any person aggrieved may appeal to the Common Pleas Court of Dauphin 


County. But no such appeal is permitted to act aS a supersedeas, except 


on order of the Court. Another section states that a special order of the 


Court permitting an appeal to act as a supersedeas may be made only after 


reasonable notice to the commission. The appellant is required to file a 
bond with enough sureties to protect producers while the appeal is 
pending. This act gives much more detailed guidance than most acts to 
both the appellant and the commission in cases of appeal. 

\n important distinction is made in the Pennsylvania act with respect 
to appeals of quasi-judicial and quasi-legislative orders. An order of the 
commission that applies only to the particular person or persons named 
therein (a quasi-judicial order), may be appealed to the Superior Court 

in the manner provided by law”, but a general rule, regulation, or order 
a quasi-legislative order), may be appealed to the Supreme Court—1.¢ 
the highest court in the State. 


| deter the enforcement of the 
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In New Jersey, the filing of an appeal from a price-fixing order acts as 
a stay of enforcement unless the Court determines otherwise. This is the 
opposite of the Pennsylvania provision cited above, where an appeal does 
not prevent the carrying out of the order unless the Court so directs. 

[he Virginia statute, like that of Pennsylvania, distinguishes between 
an order of the commission that applies to a particular person or persons 
only and one that fixes milk prices or is a rule, regulation, or order of a 
general nature. Appeals by aggrieved persons in the former instance may 
be taken to the Virginia Supreme Court of Appeals; in the latter, appeals 
must go to the Circuit Court of the city of Richmond. Thus, the Virginia 
procedure is the reverse of that in Pennsylvania; appeals from orders 
applying to individual persons go to the lower Court in Pennsylvania and 
to the higher Court in Virginia. In Virginia, as in Pennsylvania, appeals 
do not act as a supersedeas unless so ordered by the Court 

Somewhat similar provisions are made by the Connecticut and New 
York laws when an applicant for a license is aggrieved by the milk control 
authority. In Connecticut, the aggrieved person may appeal to the Su 
perior Court of the county in which he resides. An appeal from an adverse 
ruling of the administrator about a license acts as a supersedeas of the 
ruling unless the administrator successfully petitions the Court to deter 
mine that it shall not. The Court may not permit the ruling to act as a 
supersedeas unless the appellant files bond for the protection of producers. 
The New York law provides that the action of the commissioner in 
refusing to grant or renew a license may be reviewed by the courts if a 
request is filed within 30 days 

The Maine Milk Control Law contains a clear statement concerning 
the responsibility of a Superior Court before which an appeal from an 
order of the commission is pending. When in his opinion justice requires 
it, the judge “may order a suspension of or compliance with such order, o1 
with such order as modified by the commission pending the determination 
of such appeal” 

Massachusetts and Pennsylvania concede the right of an appellant to 
request the control agency to exercise on the appellant's behalf its powers 


to compel the attendance of witnesses and the production of books and 


records. 

The states differ as to what a court may do if it thinks the control 
agency is in the wrong. In Massachusetts, the Supreme Judicial Court may 
revise or reverse any decision of the milk control board “if satisfied that 
the same was clearly wrong”. The Pennsylvania Supreme Court decided 
that, if the Common Pleas Court should determine that an order of the 
commission was unreasonable or illegal, it should remit the case to the 
commission with directions to reform the findings or order or to revoke 
the order. The Court was not to assume the responsibility for revision. 


Ihe New Jersey law referred to previously, which provides that an 
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appeal is an automatic supersedeas unless otherwise ordered by the Court, 
was adopted by amendment in 1948. Formerly, the milk control board 
served as an appeals board and the proceeding was less cumbersome. 


Injunctions. The milk control agencies in Connecticut, New York, 
Pennsylvania, and Virginia are specifically authorized to apply to a court 
of record for relief by injunction without being compelled to allege or 
prove that an adequate remedy at law does not exist. When a court has 


granted an injunction requiring a milk dealer to comply with a certain 
regulation, failure to obey amounts to contempt of court and subjects the 
violator to penalties that can be quite severe. The use of injunctions 
against violators has been a favored method for enforcing milk control 
regulations. This has been especially true in the enforcement of federal 
orders, because dealers are not licensed by the federal authorities and the 
possibility of enforcement by license revocation does not exist. 

The milk administrator in Connecticut commented as follows concern 
ing the use of injunctions: 
his method insur when used assiduously as it must be, an efficient and most desirable 
means of enforcement. It eliminates duplication in costs and insures uniformity of 
results; and what is more important, it seeks and will effect compliance without demand 
ing a money penalty and without branding a violator a criminal.” 

Criminal action. The ultimate enforcement procedure authorized by 
the milk control laws is criminal action. Commonly, the violation of a 
milk control law is designated as a misdemeanor, and either a fine or jail 
sentence is a possible consequence. Fines were assessed profusely by the 
courts in some states during the earlier period of regulation; in othe 
states fines have been levied by the courts sparingly. 

Jail sentences for violation of the milk control law are uncommon. The 
director of milk control in Massachusetts reports two occasions on which 
jail sentences were imposed upon dealers. In both instances, however, the 
violators made peace with the control board and the court, and the sen 
tences were suspended. A jail sentence in a case of contempt of court that 
was imposed in the early enforcement of the Boston federal order seemed 
to bring about much greater compliance in that area 

Criminal! action against violators of the milk control laws has usually 
been undertaken only as a last resort in particularly flagrant cases. Admin 
istrative penalties, license revocation, and injunction procedure have been 


adequat remedies in most instances. 


Legal services 

Some of the state milk control agencies have had the services of capable 
and experienced attorneys who have played an important part in the 
development of milk control legislation and in the litigation of significant 
cases. On the other hand, administration and enforcement of milk control 
in many states have suffered from the lack of adequate legal aid. 


“Hammerberg, D. ¢ Report of the milk administrator, p. 11. State of Conn. 1941 
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Legal services for milk control have been supplied in many states by 
the office of the attorney general. Where the amount of legal work on 
milk control is substantial, as in Pennsylvania, a member of the attorney 
general's staff usually has been assigned to work with the milk control 
agency, but in many states, legal cases are merely referred by the milk 
control agency to the attorney general for attention. The latter arrang: 
ment is likely to be unsatisfactory. It is dificult to develop and maintain 
sufficiently close collaboration between the milk control specialists and 
attorneys on that basis. Moreover, if the legal work on milk control is 
handled by various members of the attorney general's staff, it is unlikely 
that any of them will become sufficiently well acquainted with milk 
control legislation and milk industry problems to function very effectively 
in this field. 

In New York State, where the Division of Milk Control is in the De 
partment of Agriculture and Markets, a member of the legal bureau of 
the department is assigned to work with the milk control division 

State milk control agencies that have required relatively little legal 
service, usually have employed outside lawyers as needed, or have retained 
counsel on a part-time basis. Until recently this was true in New Jersey 
but now the legal work on milk control in that state is handled by th« 
attorney general's office. In Rhode Island, the milk control board has 
had a special legal adviser on a retainer basis, but the recent administra 
tive reorganization study in that state led to a recommendation that the 
legal work on milk control be done by the attorney general's office 

Milk control administrators have not always appreciated the im 
portance of good legal advice in preparing orders, conducting hearings 
and other administrative procedures outside the courts. Such timely 
participation by legal counsel may be fully as important as the capable 
handling of litigation. Whatever the arrangement for providing it, good 
legal advice should be conveniently available to the milk control agency 
at all times and not merely for the handling of cases that go to court. It 
is of great advantage to a milk control agency to have the services of an 
ible attorney who is adequately informed on technical and economi 
aspects of the milk industry, and has a thorough knowledge of milk 


control legislation. 


Legal Issues and Court Decisions” 


Constitutionality of milk control laws 

When state milk control laws were first enacted in the early 1930's, there 
were serious doubts about their constitutionality. Members of the United 
States Supreme Court were divided in their opinion of the validity of 


“Standard abbreviations are used in citing court cases: Official reports of the United States Supreme 
oe 


Court are abbreviated [ 5. Example 346 I 5 25 This means Volume %36, United States 
reports, page 525 References to Fed. or F. are to the Federal Reporter, containing the decisions of 
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such regulatory legislation. During the 1920's when the states attempted 
to regulate trade in ice, theater tickets, and gasoline, the majority had 
decided against such regulations. However, a determined minority had 
insisted that the United States Constitution did not prohibit needed 
regulation of a private business by the states, even though such business 
was not included among those traditionally regarded to be “affected with 
a public interest”. Under the circumstances, it was quite uncertain 
whether the new milk control laws would be upheld by the highest 
Court or declared unconstitutional on the ground that they violated the 
‘due process of law” clause of the Fourteenth Amendment.** 

The first case involving milk control legislation to reach the United 
States Supreme Court was the Nebbia case.®* This case dealt with the 
legality of the New York Milk Control Law of 1933. In a 5-to-4 decision 
rendered in March 1934, the Supreme Court upheld the legality of the 
New York law. 

Ihe serious constitutional question in the Nebbia case was whether 
the New York Milk Control Law was valid under the Fourteenth Amend 
ment. The minority argument was that prices could not be fixed unless 
the business regulated was either: (1) a monopoly; (2) “of a sort which the 
public itself might appropriately undertake’; or (3) “one whose owner 
relies on a public grant or franchise for the right to conduct the business”. 
Ihe majority opinion insisted that none of these were essential, and that 
there is no closed class or category of businesses ‘affected with a public 
interest’ 

In deciding the question of constitutionality in the Nebbia case, much 
reliance was placed upon the findings of the state legislative committe 
which had investigated the milk industry in New York and concluded that 
under the circumstances, re¢ gulation ol prices was necessary on a temporary 
basis.°° 

Although counsel for the State of New York relied heavily on argument 
that emergency conditions made it necessary to regulate the pricing of 
milk in the public interest, the majority opinion indicated that the 
Court's decision in the Nebbia case was based on broader grounds. ‘The 
Court evidently was ready to approve of public regulation of any business 
conducted in such fashion as to inflict injury upon the public at large, on 


upon any substantial group. 


, wer federal courts to 1924. These decisions after 1924 are reported in Fed 2d) or 1 2d 
Federal Reporter, se nd series) except that nee 1933 the Federal District Court decisions are 
“parately reports I spt Federal Supplemen Reports of the various State Supreme Courts 
ure cited by abbreviatior f the state's name Example 88 N.H. 296. The additional citations of 
State Supreme ( t case efer to the Atlantic Reporter (At the Northeastern Reporter (N.1 et 

The limitir ‘ n of the Fourteenth Amendment is as follow nor shall any State de 
prive any person of life berty, or property, without due process of law Art. XIV, Sec. I, United 
Stale Con tu 

“MN ebbia Ne York, 291 U.S. 502 (1934 
See the Rey t f e J t Legislative Committee to Investigate the Milk Ind w York 
at Dox 4 (1933 
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Concerning this, the Court said in part: 


Under our form of government the use of property and the making of contracts are 
normally matters of private and not of public concern. The general rule is that both 
shall be free of government interference. But neither property rights nor contracts 
are absolute; for government can’t exist if a citizen may at will use his property to 
the detriment of his fellows, or exercise his freedom of contract to work them harm. 
Equally fundamental with the private right is that of the public to regulate it in the 
common interest. 

If the law-making body within its sphere of government concludes that the condi 
tions or practices in an industry make unrestricted competition an inadequate safe 
guard to the consumer's interests, produce waste harmful to the public, threaten 
ultimately to cut off the supply of a commodity needed by the public, or portend the 
destruction of the industry itself, appropriate statutes passed in an honest effort to 
correct the threatened consequences may not be set aside because the regulation adopted 
fixes prices reasonably deemed by the legislature to be fair to those employed in the 
industry and to the consuming public. And this is especially so where, as here, the 
economic maladjustment is one of price which threatens harm to the producer at one 
end of the series and the consumer at the other. The Constitution does not secure to 
anyone liberty to conduct his business in such fashion as to inflict injury upon the 
public at large, or upon any substantial group of people. Price control, like any other 
form of control, is unconstitutional only if arbitrary, discriminatory, or demonstrably 
irrelevant to the policy the legislature is free to adopt, and hence an unnecessary and 
unwarranted interference with individual liberty 


The Nebbia case quickly was recognized as a leading constitutional 
decision ranking with that of Munn vy. Illinois.5* In the Munn case, 
monopoly had been the evil. In the Nebbia case, maladjustments in 
prices and incomes were the cause of regulation by legislative action. If 
a state decides that direct price-fixing is appropriate, it may adopt such 
a policy by virtue of its police power.*? 

Although the Nebbia case arose with respect to an order fixing resale 
prices, the decision seems to have been broad enough to establish also 
the constitutionality of fixing prices paid producers for milk. Thus, a 
firm legal foundation for milk price control was laid as early as 1934. This 
important decision, however, was only the beginning of a long series of 
legal issues, both constitutional and administrative, that have been taken 
to court in the states having milk control laws. 


The Virginia Supreme Court of Appeals, in November 1934, held un 
constitutional the Virginia Milk and Cream Act, an emergency measure 
which had been adopted in March of that year. In March 1935, however, 
the same court, on rehearing the case, overruled its earlier decision and 
sustained the constitutionality of the act.°* The United States Supreme 
Court affirmed the constitutionality of the Virginia Milk and Cream Act 
in 1937 in the case of Highland Farms Dairy v. Agnew.®* In this case, the 
Court restated in broad terms its opinion in the Nebbia case. It reasserted: 
“...the power of the state to fix the price for milk in order to save 

“Munn v. Illinois, 94 U.S. 113 (1876 

“Mund, Vernon A. Government and business, p. 469-4935. 1950 


Reynolds et al. v. Milk Commission, 163 Va. 957 (1935). 
“Highland Farms Dairy, Inc., et al. v. Agnew, 300 U. S. 608 (1937). 
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producers, and with them the consuming public, from price-cutting so 
destructive as to endanger the supply.’°° (The minority opinion in the 
Nebbia case pointed out that positive evidence of an endangered supply 
of milk was not shown.) 

Most other cases involving the constitutionality of milk control laws 
were decided favorably in the highest courts of the several states. Among 
the northeastern states, this happened in Pennsylvania, New Jersey, 
Vermont, and Massachusetts.*! During the years 1936 to 1939, milk con- 
trol laws were likewise declared constitutional in Alabama, Georgia, 
Florida, Indiana, California, Oregon, and Wisconsin.® 

In 1951, the Georgia Milk Control Law was declared unconstitutional 
by the State Supreme Court in the case of Harris v. Duncan.®* This de- 
cision rejected the pertinence of the United States Supreme Court de 
cisions upholding the constitutionality of the New York and Virginia 
laws. It also disregarded previous decisions of the same court in which 
the constitutionality of the law had been upheld, as well as the decisions 
of the highest courts of other states respecting similar legislation. The 
basis for holding the Georgia law invalid was its violation of the “free 
dom of contract”. The chief justice of Georgia concluded “ that the 
constitutional guarantee of due process would forbid any action that 
curtails free competition or impairs the value of private property”. Elabo- 
rating upon this theme, he continued, “ to deprive a free citizen of the 
right to agree upon a price which he will accept for his private property 
is to rob him of the most valuable element of that property and to rendet 
private property ownership a farce’. In conclusion, the chief justice as 
serted that such legislation as the milk control law “ could ultimately 
convert Georgia into a socialistic state despite the plain provisions of 
the constitution which forbid such”. 

Ihe Georgia legislature, however, passed a new milk control act early 
in 1952. The peculiar nature of the Court's decision necessitated a_ pe 
culiar law. The new law represents an attempt to restore the “freedom 
of contract’. Elaborate provisions are set forth for written contracts relat 
ing to the purchase and sale of milk. As a guide to dealers for making 
contracts, the milk control board is required to determine the prices that 
will protect the milk industry and be most in the public interest, and to 
establish by order the prices recommended for each market. If any milk 


In the case of In re Swanton Market Area, 112 Vt. 285 (1942), the Vermont State Supreme Court 
held that, before the milk control board could legally fix prices for milk or cream in any specified 
marketing area t must find from the evidence that there had occurred in such area a loss or sub 
stantial lessening of the milk supply. It was considered insufficient for the board to find that a loss or 

ibsta al lessening of the supply of milk of proper quality was likely to occur in the future 

*' See 1) Rohrer Penn ania Milk Control Board, 322 Pa. 257; 186 Atl. 336 (19536 

b) State of New Jersey ex rel. State Board of Milk Control Newark Milk Co., 118 N. J. Fa 
04: 179 At ] 1935 

State fuciain, 110 Vt. 147; 4 Atl. (2d) 107 (1939 

d Ma Milk Contr Board 1 Gosselin’'s Dairy, Inc 501 Mass. 174 16 N.F O41 1938 

2A t of court case n which the constitutionality of milk price control under state laws was 
upheld is giver the Proceedings of the Sixth Annual Meeting of the National Association of Milk 
Contr igencie October 1940, pp. 10-12 


“Harr Duncan, 208 Ga. 561 (1951 
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is delivered without a proper contract, the dealer must pay for it in 
accordance with the minimum prices specified in the orders of the milk 
control board. 

This new law also was brought under attack in the lower courts during 
the latter part of 1952. When the attack was begun upon the price-fixing 
powers of the board, the chairman stated publicly that the board possesses 
no price-fixing powers except those surrendered. He said dealers, pro 
ducers, and consumers may enter into any price agreement they choose, 

and the board will have to recognize the price set by those participat 
ing in the agreement. ‘The board has the power to set the price of milk 
for all parties not covered by a written agreement...”, but up until July 
1953, not a single agreement had been filed with the board.” 

Delegation of legislative power. In New Hampshire, Maryland and 
Washington, the original milk control laws were declared unconstitution 
al largely because of indefiniteness or too broad delegation of legislative 
power. These early decisions side-tracked the milk control programs in 
Maryland and Washington, but as indicated below, the New Hampshire 
law was amended and re-enacted. 

The Maryland decision is of interest because of the grounds given by 
the Court for considering the law defective.*° ‘The exercise of the powe1 
to fix milk prices in Maryland had been made expressly contingent upon 
a request being made “by a substantial proportion of the producers and 
or consumers and/or distributors’ in any marketing area. The Court 
decided this provision was so defective on grounds of delegation of legis 
lative power that it was not necessary to consider whether it was void as 
violative of property and contract rights. The Court found a “serious 
difficulty arising from the attempted delegation, under an inexplicit 
phrase, to an uncertain group, of the right to invoke and make operative 
the broad powers which the statute describes”. Ihe Maryland Court 
objected especially on the ground that the delegation was “not to the 
voters of a political subdivision or of a described locality, but to an 
indefinite portion of producers, consumers and distributor classes, in 
areas having no legislative description”. 

In Washington, the regulation of milk prices under an act which was 
patterned after the Federal Agricultural Adjustment Act of 1933 was 
declared unconstitutional by the State Supreme Court in 1935. In this 
case, the Court's complaint was that the legislature had delegated legisla 
tive power to “a special privileged group of private persons”. 

The New Hampshire Milk Control Law also was declared unconstitu 
tional in 1936.°7 The opinion in this case dealt with the broad question 


of delegation by the legislature to an enforcement agency by stating “‘its 


“Dairy Record. p. 15 July 22, 1953 
®Maryland ¢ perative Milk Producers, In v. Miller, 170 Md. 81: 182 Atl. 4%2 (19%6 
mr riff eta Robinson, 43 Pa 1) 97 19 


ber Jack 88 N.H. 296; 188 Atl. 474 (19% 
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commands in such broad terms as to leave the enforcement agency 
with unguided and unrestricted discretion in the assigned field of its 
activity This decision is to be distinguished from the Maryland and 
Washington cases mentioned above, wherein the chief ground for objec 
tion was delegation to privileged groups of private persons. Delegation 
to private groups was not a question in this case 

Ihe New Hampshire law was substantially amended to meet the re 
quirements of an advisory opinion granted by the New Hampshire Su 
preme Court as to what sort of standards would be acceptable. ‘The revised 
act of 1937 states: “Whenever the board shall determine that the public 
health is menaced, jeopardized or likely to be impaired or deteriorated 
by the loss or substantial lessening of a supply of milk of proper quality 

the board shall fix the just and reasonable minimum or maximum 
prices, or botl ’ This provision probably resulted from a statement in 
the Supreme Court's advisory opinion that the power of the milk control 
board to establish prices was “dependent on the prevalence of an 
economic condition injurious to public health in a definite marketing 
area, and (that) the existence of this condition in such area must first be 
found as a fact alter public notice and hearing’. This « mphati reference 
to public health did not imply that the New Hampshire board was to 
assume the role of a public health body. There has been a studious effort 
on the part of milk control boards to avoid becoming involved in any 
aspect of milk sanitation, yet the relation of economic conditions in the 
dairy industry to the health of the community is considered an important 
spect of milk control from a constitutional point of view 

In response to the early decisions against legislative delegation of 
authority to “private groups”, Maine, New Hampshire, and Vermont 
eliminated the producer- or dealer-petition features of their laws as 
conditions precedent to action by their state milk control authorities.‘ 
At about this same time, however, the New York law was amended to 
provide: (1) for a producer petition before the contro! agency could call 
a hearing to consider fixing prices in any market, and (2) for approval by 
two-thirds of the producers affected before a proposed order may becom 
effective. These provisions have not been successfully challenged in the 
New York courts. The provision for producer approval in the Federal 
Agricultural Marketing Agreement Act of 1937 was upheld by the United 
States Supreme Court in the Rock Royal case in 1939. 

\n important decision of a lower state court on the question of delega 
tion of legislative power occurred in Pennsylvania in 1939. The milk 
control law which directed the commission to fix the minimum prices to 
be paid by milk dealers left to the discretion of the commission the 
decision as to whether or not to fix the prices for milk used solely in 


Proceedings of the Sixth Annual Meeting of the National Association of Milk Control Ager 


trite ‘ } kR al ¢ perative, In Ww) 5 | 9 
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manufacturing. A dairy company in Pittsburgh contended this discre- 
tionary power over the fixing of prices for manufacturing milk was an 
unconstitutional delegation.7® This was vigorously denied by the Com- 
mon Pleas Court of Dauphin County. This decision was later upheld by 
the Pennsylvania Supreme Court. The Court’s opinion states that the 
legislature “... has not delegated its power to make law, but has delegated 
power to determine facts and apply the intention of the legislature to 
the facts thus determined”. 

The question of delegation of legislative power, along with two other 
issues was involved in a case decided by the Virginia Supreme Court in 
June 1950.7! Specifically the three points of attack listed were: (1) dele 
gation of legislative power to private individuals (meaning the members 
of the commission and the local milk boards); (2) denial of due process 
through the fact that two of the three members of the commission and 
four out of five members of each local milk board were required to be 
producers or other industry representatives; and (3) the emergency no 
longer existed and therefore this extraordinary use of the state’s police 
power was no longer warranted. The plaintiffs contended that thes 
issues had not been considered in earlier cases involving the constitution 
ality of the Virginia Milk and Cream Act. 

The delegation of power, according to the Virginia Supreme Court’s 
opinion, was not to private individuals, but to an official body, created by 
law. “The proper performance of [assigned] duties”, the Court said 
“requires that the officials [appointed] shall act in good faith...” The 
provisions of the act [including the right of appeal] fully protect the 
rights of any party affected. .."" On point 3, the Court said that the exist 
ence of an emergency is not basic to the constitutionality of the law. (The 
words “ of public emergency” had been omitted when the act was 
codified in 1948.) The constitutionality of the act, the Court said, rests 
upon the fact that the milk business “is affected with a public interest”. 

\ challenge of the constitutionality of the New Jersey Milk Control 
Law was successfully met as recently as 1950 in the case of Como Farms v. 
Foran.” A price-fixing order of the Office of Milk Industry was appealed 
by Como to the Appellate Division of the New Jersey Superior Court. 
Among other things, it was contended that the revised milk control act of 
1941 delegated price-fixing power to the director without laying down a 
sufficient legislative standard to guide him. The Court ruled that the 
legislative provision to the effect that the director “may” in fixing prices 
“take into consideration the various grades of milk produced, the varying 
percentages of butterfat, plant volume, seasonal production, and other 
conditions affecting the costs of production, transportation and market 


™Rieck-McJunkin ¢ t Milk Control Commission, Common Pleas Court Dauphin County N« 
815. Commonwealth Docket, 1999 

"Board of Supervisors of Elizabeth City County, Virginia State Milk Commission, 191 Va 
1950 


Decided jointly with the Port Murray Dairy ¢ case, 6 N. J. Super. 285 (1950 
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ing, and the amount necessary to vield a reasonable return to the producer 
and to the milk dealer, processor or subdealer” actually imposed a duty 
upon the director to consider these factors. 

In addition, the Court held that independently of this requirement, 
that provision of the law which authorized the director to 


supervise, regulate and control the entire milk industry including the production, 
mportation, Classification, processing, transportation disposal, sale or resale, storage 
or distribution of milk in those matters and in every way necessary to control o1 
prevent unfair, unjust, destructive or demoralizing practises which are likely to result 
in demoralization of agricultural interest or interfere with the maintenance of a 
fresl vholesome supply of sanitary milk, 


was of itself a legally sufficient standard to guide the director. 


Scope of state and federal authority 

State authority in pricing milk that moves from one state to another. 
When the power of state and federal governments to regulate milk prices 
was firmly established, a number of cases arose in which certain milk 
dealers and cooperatives claimed exemption from the regulations. ‘This 
type of attack was based mainly upon the question of where or from 
whom milk was purchased, or where or to whom it was sold. ‘Thus it was 
necessary to determine if a state control agency might regulate the prices 
paid to producers in another state. ‘This,type of issue first arose when th 
New York Milk Control Board attempted to regulate the prices paid 
Vermont farmers for milk sold in the New York City market. The original 
New York Milk Control Law prohibited the sale within the state of milk 
that was purchased out-of-state at a price less than the minimum price 
fixed for payment to New York producers under similar conditions 

In the case of Baldwin v. Seelig, the power of a state to interfere with 
interstate commerce in this manner was denied by the United States 
Supreme Court. The Court held that such a barrier to traffic between 
the states was prohibited by the interstate commerce clause of the United 
States Constitution, and that neither the police power nor the taxing 
power of a state is to be used with the aim and effect of establishing an 
economic barrier against competition of products from other states. The 
Court said “ the Constitution was framed under the dominion of a 
political philosophy less parochial in range. It was framed upon the 
theory that the people of the several states must sink or swim together, 
and that in the long run, prosperity and salvation are in union and not 
division”. 

If a state milk control agency has no power to fix the price paid pro 
ducers in another state, does it have power to fix prices charged consumers 
for milk imported from another state? In the case of Highland Farms 
Dairy v. Agnew, the United States Supreme Court held that it was consti 


Baldwin v. Seelig, 294 U.S. 511 (1935 
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tutional for the Virginia State Milk Commission to establish wholesa 


and retail prices for milk sold in Virginia by a dealer located 
Washington, D. C.74 

However, an attempt by the New Jersey milk control agency to intro 
duce regulations in addition to minimum retail and wholesale prices 
upon milk imported from other states was rejected by a lower state court 
as a violation of the federal constitution.7® ‘The New Jersey regulation 
F—16, issued in June 1949) ordered that a dealer, before selling any milk 
purchased from outside the State, must file a certified report with the 
New Jersey Office of Milk Industry, stating the quantity of milk pu 
chased, the name of the seller, the number of the permit issued to the 
seller by the New Jersey Department of Public Health, and a certificate 


by the seller indicating his sources of supply 


Ihe Court first pointed out that, if this were intended to be a health 
measure, it is beyond the power of the director of the Ofhce of Milk 
Industry. ‘ Viewed as an economic measure it offends the federal 
Constitution.” Describing the practical effect of this regulation, the Court 
said that under regulation k—16: “Pennsylvania milk (arriving at Atlantis 
City) cannot be sold until: (1) the distributor receives from the creamery 
in Bucks County, Pennsylvania, a certificate olf the sources ol supply and 
2) until the distributor files in Lrenton the certificate and certain other 
information This case was not reviewed by the New Jersey Supreme 
Court." 

Ihe authority of a state to regulate the activities of a milk dealer 
engaged in interstate commerce was tested on a somewhat different basis 
in the case of the Pennsylvania Milk Control Board vy. kisenberg Farm 
Products.” Lisenberg operated a milk plant at Elizabethville, Pennsy! 
vania, from which milk was shipped to New York. He refused to comply 
with requirements of the state milk control act that he obtain a license, 
furnish bond to guarantee payments to produce rs, and pay fixed minimum 
prices. He relied heavily upon the previous decision of the United States 
Supreme Court in the case of Baldwin v. Seelig to support his position. 


Highland Farms Daw in igre 00 | 5. 6UB (195) 
Matter of Appeal of Port Murray Dairy Company and Others, 6 N. J. Super. 2% a 
iu the case of Dean Milk Company City of Madison 10, U. S. 349, 1951), the United State 


Supreme Court held that the city of Madison Wisconsin, could not require its milk to be pasteurized 
st plants located within a 5-mile radius. Lhe Dean Milk Company operated plants in Illinois and 


shipped pasteurized milk more than five miles to Madison, Wisconsin. The United States Supreme 
Court also indicated indirectly its disapproval of the requirement that all milk used in the city be 
produced on tarms within a 25-mile radius 

Ihe United States Supreme Court considered the Madison ordinance to be in conflict with federa 
power over interstate commerce Ihe Court said in part, one state, in its dealings with another 
may not place itsell in a position of economic isolation Various alternatives were suggested such 
s charging for inspection services at plants or farms beyond the specified distances 

lhree justices dissented in this case, stating that Since the days of Chief Justice Marshal tedera 
courts have left states and municipalities free to pass bona fide health regulations, subject only | 
the paramount authority of Congress if it decides to assume control This decision tt dis 
enting justices said, elevates the right to trathc in commerce for profit above the powse he 
people to guard the purity of their daily diet of milk 


Wilk Contr Board Lisenberg Farm Prod 106 I S. 346 (1939 
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In the Eisenberg case, the United States Supreme Court ruled that 
Fisenberg must comply with the requirements of the Pennsylvania law 
even though his milk was shipped out of the State. The effect of these 
regulations upon interstate commerce was regarded as incidental and not 
forbidden in the absence of regulation of the same commerce by Congress 

I he decision in this case was interpreted by many as giving a free hand 
to the state milk control agencies to regulate the prices of milk purchased 


in the respective states for shipment to markets in other states. It should 
not be overlooked, however, that the primary issue in the Eisenberg case 
was licensing and bonding rather than price regulation, and that the 
incidental etlect of the state regulation upon interstate Commerce was 
emphasized in the decision. It seems unwarranted to assume that the 
United States Supreme Court would not object to a plan of state regula 
tion of prices paid for all milk shipped to a specified marketing area in 
another state or to a system of coordinated regulation of the prices paid 
by dealers in New York and Pennsylvania for milk shipped into New 
Jersey. It is doubtful whether the United States Supreme Court would 
regard such regulation by the states as constituting only an incidental 
burden upon interstate commerce 

State authority in pricing milk that is sold to federal agencies or on 
government reservations. \ complex though relatively unimportant legal 
issue arose in connection with attempts by the states to fix prices of milk 
being sold to agencies of the United States government, such as army 
camps. One such case originated in Pennsylvania when a milk dealer at 
Lancaster obtained a contract to supply milk to an army training camp 
ita price 3.5 mills lower than the fixed minimum price per one-half 
pint. In this instance, the camp was located on a military reservation 
owned by the commonwealth ol Pennsylvania and not ceded to the federal 
government.?> Lhe case was first tried in the Pennsylvania Common 
Pleas Court of Lancaster County, and the decision was that bids must be 
submitted to conform with minimum prices fixed by the milk control 
commission. The dealer lost his case also in the higher Pennsylvania 
courts, and then carried it to the United States Supreme Court.7 ‘Th 
question before the Supreme Court was understood to be: “whether the 
minimum price regulations of the Pennsylvania Milk Control Law may 
constitutionally be applied to the sale of milk by a dealer to the U. $ 
government 

The federal government, as intervener in this case, relicd heavily upon 
the congressional statute which directs that contracts be awarded to the 

lowest responsible bidder for the best and most suitable articles 

fhe Supreme Court concluded, however, that the Pennsylvania Milk 
Control Law had only the effect of plac ing all bidders on an equ il footing 
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with regard to the minimum price. It also said that if a federal agency is 
not located on ceded land, the state has the power to regulate the prices 
charged by dealers. 

An earlier decision of the Supreme Judicial Court of Massachusetts, 
and also one by the New Jersey Supreme Court,*® had supported state 
control of such prices, but these decisions did not bring out the interest- 
ing distinction made by the United States Supreme Court in the Penn 
Dairies (Pennsylvania) case, that is, whether the federal agency was located 
on ceded land. 

Precedents for permitting the application of state milk control regula 
tions were found also in the cases involving nondiscriminatory regulation 
or taxation of contractors furnishing supplies or rendering services to the 
government. Certainly, in the absence of congressional legislation, the 
Constitution alone does not immunize contractors servicing governmental 
agencies from local price-fixing regulations. While there is a constitutional 
immunity of the national government from state regulation of the pet 
formance by federal officers and agencies of governmental functions, those 
who contract to furnish supplies or services to the government are not 
governmental agencies, and do not perform governmental functions. 

On the same day the United States Supreme Court decided the Penn 
Dairies case, it also decided a California case involving a somewhat similar 
issue.*! In this case, the Court denied the right of the California Depart 
ment of Agriculture to revoke the license of a milk dealer for selling milk 
for less than the fixed minimum price at Moffett Field. Moffett Field was 
an army installation situated on land ceded by the state of California to 
the United States.*? 

That this contradictory and unsatisfactory distinction ought not to con 
tinue to stand was suggested strongly by Justice Frankfurter in a dissenting 
opinion in the California case. “Cession” of sovereignty over land by a 
state to the federal government, he pointed out, is not usually complete. 
In the case of Moffett Field, the state retained the right to serve civil and 
criminal process on the land ceded. ‘The boundaries between federal and 
state power are not absolute. “Nothing is to be gained”, wrote Justice 
Murphy, who also dissented, “by making federal enclaves thorns in the 
sides of the states”’. 

Ihe decision in Pacific Coast Dairy case places a burden on all state 
agencies who exercise resale price-fixing authority to ascertain: (1) what 
land within the state boundaries has been ceded to the United States, as 
distinguished from a mere purchase or condemnation, and (2) on what 
land and at what point was the particular cut-price sale completed? Some 


“Mass. Milk Control Board v. G elin's Dairy, Inc., 901 Mass. 174: 16 N. I 2d), 641 (1938 and 


Patterson Milk and Cream Ce Im Milk Control Board, 118 N. J. 383; 192 Atl. 838 (19 
“Pacific Coast Dairy, In Department f Agriculture { California et a 418 I Ss Ry O4 
‘*This distinction apparently had been first made by a Florida Circuit Court judge, in the cases 

of Milk Commission © jiderman and Milk Commission Tampa Bettermilk Producer 
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military reservations are in part on ceded land and in part on land 
acquired later to which no cession from the state legislature has been 
obtained. The question of jurisdiction depends on ascertaining on what 
part of the reservation the delivery of the milk was finally completed. It 
might happen that the fixed minimum price would apply to part of a 
load of milk and not to the remainder. 

Thirty other states joined California’s petition for a rehearing in the 
Pacific Coast Dairies case, but a rehearing was denied by the United 
States Supreme Court. 

Federal authority in pricing milk that is produced and sold within a 
state. I his discussion relates primarily to legal issues and court decisions 
involving state milk control programs, but it would be incomplete with- 
out mention of certain court cases dealing with federal regulation of milk 
prices This is true especially of those court cases involving the power of 
the federal government to regulate the prices paid for milk produced and 
sold within a state and not transported across state lines in its movement 
to market. 

Probably the most important court decision involving this question 
was the Wrightwood case, decided by the United States Supreme Court in 
1942.5% ‘This case arose in connection with the federal milk marketing 
order for the Chicago market. Wrightwood Dairy Company, a handler in 
the market, refused to comply with the provisions of the order on the 
grounds that its business was entirely intrastate and that consequently 
the federal statute did not apply. The United States government sought 
an injunction to festrain Wrightwood from violating the order. ‘The 
question to be decided by the Court was whether prices fixed in this 
order by the United States Secretary of Agriculture were applicable to 
milk produced and handled entirely within the state of Illinois. 

Phe United States Supreme Court upheld the order as it applied to the 
operations of the Wrightwood Dairy. It asserted that the reach of federal 
power ove! interstate commerce “ extends to those intrastate activities 
which in a substantial way interfere with or obstruct the exercise of the 
granted power”. Evidence showed that 60 per cent of the Chicago supply 
was produced in Illinois and 40 per cent in other states. ‘The Chief Justice, 
as Shown by his written opinion, was impressed by the evidence that it 
was essential to regulate intrastate milk in order to make the regulation 
of interstate transactions in milk effective. Failure to do so would tend 
to cause the breakdown of federal control throughout the market. 

The extent of the federal government's powers over intrastate com 
merce in milk was the subject of two cases in federal district courts in 
Ohio.** In a Cleveland case, the district court held that a quantity equal 
to one-half of | per cent of the receipts of milk in the market coming 

United State Wrightwood Dairy Co., 315 U. 8. 110 44? 
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from out-ol-state sources was “substantial” and not “inconsequential”. 

In a sense, the decision in the Columbus case (Allen Milk Company 
et al. v. Brannan) goes to the logical conclusion that it is not essential to 
find any actual interstate movement of fluid milk to justify federal regu 
lation of fluid milk prices in a given market. There, the decision in 
support of the federal order was based upon the fact that, in the 15-county 
production area, large quantities of milk are supplied to manufacturers 
of milk powder, baby food, butter, and other products that were sold in 
interstate commerce; and upon the further fact milk was purchased for 
the Columbus market in competition with plants that were engaged in 
interstate commerce. I his case arose through appeal from the finding of 
a judicial ofhcer of the Department of Agriculture in a proceeding under 
Section 15—A of the Agricultural Marketing Agreement Act. In his ruling, 
Judicial Officer Flavin said 
loo, here are present the effects of Columbus handling upon other orders issued unde1 
the act regulating the Cleveland and Dayton-Springfield markets and upon the Evapo 
rated Milk Marketing Agreement which regulates the evaporated milk industry 
throughout the United State Lack of an adequate marketing plan in a sizable fluid 
market has repercussions in the national market for milk and its products that are 
undesirable from the standpoint of the policy of the act and tend to defeat its objectives 

the promulgation record shows that conditions in the Columbus fluid market have 
i dominant influence upon the prices paid for all milk produced in the area. 

Lhese District Court decisions in Ohio, which for special reasons wer¢ 
not appealed, indicate that the lederal authority under the Agricultura! 
Marketing Agreement Act of 1937 is broad enough to permit the regula 
tion of milk prices by federal orders in practically any marketing area of 
the country. Federal milk orders have, in fact, been promulgated for 
several markets that have little or no interstate Commerce in milk in the 
usual sense. 

Trend toward increasing federal authority. |n general, the etlect ol 
court decisions in cases relating to the scope of state and federal authority 
to regulate milk prices, has been to greatly restrict the state milk control 
agencies while giving tree reign to the federal government. It is now clear 
that the state milk control agencies can ettectively regulate dealers’ buying 
prices only with respect to markets that receive littke or no milk trom 
other states. Ihe number and importance of such intrastate markets is 
steadily decreasing. Health department regulations do not restrict the 
sources Of market milk as much as formerly; transportation by tank 
trucks and retrigerated vans has become more rapid and dependable; and 
the packaging of milk in lightweight paper containers facilitates distribu 


tion over wider areas. The result is that an increasi! proportion of the 


1g 
milk supply becomes involved in interstate commerce 

At present the regulation of retail and wholesale prices of milk and 
cream 1s left entirely to the states, but only 11 states are exercising such 


authority under their milk control laws 


2 ene eens eeneeee 
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Legal requirements with respect to hearings 


Many legal issues have been decided by the courts concerning the 
necessity for and the nature of public hearings he basic principle ts 
that, unless specified by statute, it is not necessary under due process of 
law to hold a hearing in quasi-legislative or rule-making proceedings 
The New fC rsey Court of Errors and \ppeals so stated in a milk control 


case decided in 1935.%8 In that case, the Court determined that 


In the absence f a spe he constitutional o1 tatutory requirement thereof tice oft 
proceedings b he subordinate body exercising the administrative function is not 
requ te to id ction Nor is a hear ng required in the ibsence of a pt mon 
efo n tl ‘ inic or statutory law [he due process clause of the Fourteenth 
(mend) vent pos no such requirement Such regulation is purely a legislative 
Other state and federal courts have often distinguished between quasi 


legislative and quasi-judicial functions, and have made clear the prin 
ciple that, in the absence of statutory or constitutional requirements, 
notice and hearing are essential only in quasi-judicial proceedings. As the 
milk control laws of all of the northeastern states now require hearings 
before price-fixing orders are issued, and since hearings commonly were 
held even when not required by statute, this principle is mainly of 
academic interest. More important are the requirements in the various 
tates relative to the conduct of hearings and issuance of orders 

\n important Pennsylvania case throws light on the legal requirements 
for milk control hearings in that State.*? In the case of Colteryahn Sani 
tary Dairy v. Milk Control Commission, the Pennsylvania Supreme Court 


laid down the following guiding principles to be used by the agency 


1) Whenever a price-fixing order is issued, a general statement of findings of fac 
together with reasons for the order must be filed 
[he same procedure is required for changing or revising an order fixing pric 
as in prot gating an ordet 
I he production ol prool before the milk control commi on i not ibjec ) 
hie trict rules of evidence The commission may and do« make it Own itt 
dependent survey of the milk industry in the particular area to acquire a ju 
and fair understanding of the problems before it 
} The results of any such survey “should be placed on the record of the hearing 


and the parties who made it should be subject to such cross-examination a 


prope 
Intere d parti should be accorded opportunity to test the reliahbil of the 
Commission's evidence before an order is promulgated revised or changed 

[he Pent ania Milk Control Law now requires that a second hearing 


conference be held to give those represented at the original hearing an Oppot 


tunity to criticize the order which the commission proposes to issus 


6) Hearings before the commission in relation to price fixing should be complet 
R} ‘ J Federal admin ative la p. 64 19 
é Boar Milk ¢ h f ( / 
Eq { \ } 
¢ D Milk Cor Cor j | 4 ‘ 
i , b ( j 
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In contrast to the foregoing requirements in Pennsylvania, the New 
Jersey Court of Errors and Appeals held, in the Newark Milk Company 
case, that a procedure which gave milk producers an opportunity to 
reflect their sentiments but in no sense resembling a trial “sufficiently 


KS 


satisfied all statutory and other appropriate requirements”. 

In 1949 an order of the New Jersey Director of Milk Industry was chal 
lenged on several grounds, including that of insufhciency of notice of 
hearing. The contention was that the notice gave interested parties no 
proposals that they might criticize or support with proof or argument. 
Ihe Court admitted this to be true, but stated: “...We may assume the 
Director had no plan in mind when he called the hearing; he looked to 
the hearing for guidance... The notice did, however, state comprehen 
sively the several subjects on which the Director sought enlightenment. 


¥ 


In our opinion, the notice was sufficient.’ 

Ihe contention that the lack of specific proposals in a hearing notice 
makes it difhcult for interested parties to prepare is often met by granting 
an adjournment alter a hearing has been opened and the issues discussed 
informally tor a time. Obviously there are serious disadvantages in limit 
ing a hearing strictly to specific proposals and not permitting con- 
sideration of alternative measures. 

Use of information not presented at a hearing. The Pennsylvania Milk 
Control Law requires a hearing to be held betore issuance of a regulatory 
order, but does not specifically state that all order provisions shall be 
based upon competent evidence produced at the hearing. In October 
1942, a hearing was held in Pittsburgh, alter which a price-fixing order 
was issued, establishing a store differential of one-half cent a quart. The 
market had not been accustomed to a store differential, and the legality 
of this part of the order was attacked by the milk drivers’ union on the 
ground that evidence on this subject had not been received at the hearing. 

Ihe Common Pleas Court of Dauphin County granted the petition of 
the milk control commission to make more specific findings of fact so as 
to comply with the requirements of the milk control law as to Findings. 
Ihe Court denied that failure to have evidence on store differentials 
produced at the hearing voided the order automatically, but said that it 
might be set aside after a proper proceeding. Later the Court decided that 
the entire record of the proceedings be remitted to the milk control 
commission, with directions to revoke the store differential provision.*° 


The question of procedural due process in a milk control hearing also 
received attention in an Alabama case decided in 1950. Certain price 


orders of the milk control board reducing prices to producers were 


™“_cllhorn, Walter, Administrative Law, Cases and Comments 1947 
tter of Appeal i Por Murray Dairy Company, and Other I 
Tenis and Andrew Young, Local Union N 205, Brotherho« Teamsters, et a 
nem n, Court of Common Pleas of Dauphin County, P: Commonwealth Docket 
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declared to be illegal and unreasonable. In so declaring, the Court was 
especially critical of the board’s hearing procedure. Counsel for the board 
relied on the wording of the act: ““The milk control board, in fixing 
prices, shall be entitled to consider matters within its own knowledge 

as well as matters which it has ascertained from other milksheds within 
the state, and matters ascertained by it, affecting conditions as they relate 
to milk in other states.’ The Court, however, concluded that the board’s 
findings of fact were not supported by the evidence produced at the 
hearing. The board, in certifying a record of its proceedings to the Court, 
included a part of the Fluid Milk and Cream Report for March 1950, 
issued by the U. S. Department of Agriculture. This, the Court held, had 
not been submitted at any hearing, and there had been no opportunity 
to cross-examine. The petitioners, therefore, had been “denied due process 
with respect to matters not brought out in open at the hearings so 
that those whose rights and property will be vitally affected may have 
the time-honored Anglo-Saxon right of cross-examination, confrontation 
of the witness and. ..submitting in open hearing opposed evidence.” 

Apparently the Alabama Court was unwilling to recognize the im 
portant differences between quasi-legislative and quasi-judicial proceed 
ings, insisting that the standards more commonly applied to the latter 
be also applied to the former. 

\n expert member of a regulatory agency must have difficulty s¢ parating 
that which he already knows from the information presented at a public 
hearing. This practical difficulty has been recognized in Virginia, where 
the milk commission bases its determinations upon all evidence in its 
possession, including that introduced at a hearing on a proposed price 
order. The United States Supreme Court, in the case of Highland Farms 
Dairy v. Agnew, concluded that the Virginia Milk Commission might 
properly follow this procedure.®! 


New Jersey’s courts have recognized a similar principle with respect to 
rule-making in that State. It is unnecessary that an order be based solels 
on evidence produced at a hearing. The director of the Office of Milk 
Industry was held to be acting legally when he took official notice of 
weather conditions not reported in evidence at a hearing. The Court said: 

while there was no proof [offered at the hearing] as to rainfall or the 
drying up of pastures, or that the seasonal decline in milk production 
had been accelerated in consequence, the Director could take notice of 
the weather conditions and from his own experience could deduce 
what the effect would be on production”.*? The Courts of New Jersey 
have held that, while the statute provided that all orders shall include 
findings of fact, the word order is to be construed to mean only the quasi 
judicial determinations of the director (e.g., orders applicable only to 


Alig 1 Farr Dar fy igneu 300 U. S. 608 (1937 
Ane mee g | ; A sso Milk Control Agencies Pro« 14 Appendix, p. 14 19% 


CORNELL EXPERIMENT STATION BULLETIN 918 


persons named therein). The director is not compelled to limit his findings 
in quasi-legislative proceedings to facts produced at the hearing.** 

In federal milk order proceedings, a “recommended decision and 
order” is prepared and issued after a hearing. Interested persons are then 
given an opportunity to file exceptions. ‘These steps have not been re 
quired in state proceedings. In a Pennsylvania case, the Superior Court 
commented as follows on this procedural issue: “If opportunity is given 
by some other means than a tentative report and exceptions, to test 
judicially the fairness of the hearing, and the character and legal sufhcien 


cy of the evidence to support the findings on which the order is based, 


the party deeming itself aggrieved by the order has no just ground of 


complaint.”** It was concluded that such opportunity is available at the 
hearing where all parties can challenge the testimony introduced and 
cross-examine the witnesses giving testimony. In addition, provision 1s 
made in the milk control laws of all states for appealing to the courts for 
review of decisions made by the milk control agencies. 

Termination of orders. All the milk control laws prescribe in more o1 
less detail the procedure to be followed in promulgating a price-fixing 
order. On the other hand, only a few of the laws specify how an existing 
order is to be terminated. It is generally presumed that the termination ot 
an order must be preceded by a public hearing where it is found that the 
need for the order no longer exists, although some states require the with 
drawal of a price-fixing order at the request of producer groups.” 

In practice the termination of a specific order has been accomplished 
in several ways. The most common procedure is to issue an order super 
seding the previous order. In some instances, orders have been terminated 
automatically by changes in the laws—for example, the discontinuance 
of authority to fix resale prices in Connecticut and New York. In some 
instances, the Courts have directed that orders be withdrawn or revised. 
Only in exceptional cases has a state milk control agency terminated an 
order without holding a hearing. 

A rather unusual court case developed in New Jersey when the director 
of the Othce of Milk Industry terminated the minimum resale price-fixing 
orders effective December 31, 1948, without holding a hearing. This 
action was attacked in Court on the grounds that: (1) it recited the 
wishes of the governor; (2) no hearing was held before the order was 
issued; and (3) no findings of fact were made.*® 

Che Court answered that the director might properly consult with the 
governor, and that he could be convinced of the correctness of the course 
taken without surrendering his judgment. Furthermore, the Court said 

“The New Jersey Courts have held, however, that it is improper for the director to base his 
decision in a quasi-judicial proceeding on information outside the evidence presented at the hearing 
National Dairy Products Company et al. v. Milk Control Board of New Jersey, 44 Atl. (2d) 796 (1945 

“Commonwealth of Penn ania Ziegler Dairy Company, Superior Court of Pennsylvania 
Eastern District, October Term, 1939, No. 287 


“See Bulletin 908, p. 27 (Cornell Univ. Agr. Exp. Sta., 1954 
“in the Matter of Appeal of Port Murray Dairy Company, 6 N. J. Super. 285 
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the statutory provisions requiring hearings were applicable only to the 
fixing or refixing of prices. A repeal or suspension of prices was not to be 
considered the same as fixing such prices. A finding of fact was not 


necessary in the absence of a statutory requirement. 


Resale price-fixing was re-established in New Jersey in May 1952 alter 
a public hearing as required by law. In February 1955 an unincorporated 
association of interstate milk handlers in northern New Jersey obtained a 
court order which temporarily restrained the Office of Milk Industry from 
enforcing minimum resale prices with respect to these handlers. ‘The 
Office of Milk Industry then rescinded its resale price orders for the entire 
State without a hearing. Later the Appellate Court upheld the right of 
the Office of Milk Industry to proceed with enforcement but the minimum 


resale price regulation was not reinstated 


Issues on resale pricing 

[he provisions of state milk control laws relating to criteria that must 
be considered in determining the level of prices paid producers have not 
been challenged in the courts. On the other hand, the standards for fixing 
wholesale and retail prices, and the consequent effect upon dealers 
margins, have been the subject olf some important court cases. One such 
case was carried to the United States Supreme Court 


Provision of adequate margins for milk dealers. During 1953 Hegeman 
Farms, a wholesale milk dealer, paid producers a price lower than the 
minimum set by the New York Milk Control Board. ‘The board revoked 
Hegeman’s license but said that the license would be reinstated if a total 
underpayment of $25,000 were made up. The dealer chose to contest the 
issue in the courts.*7 He contended that by fixing the prices of milk, the 
the Fourteenth Amendment. He also con 


control board was violating 


tended that the margin between the 5 cents a quart which he was required 


to pay producers and the minimum of 8 cents a quart which he was 


required to charge for an unadvertised brand of milk was insufficient to 
cover his costs 

The United States Supreme Court dismissed the contention that price 
fixing per se was unconstitutional, citing its decision in the Nebbia case 
Careful consideration, however, was given Hegeman’s view that the prices 
fixed did not allow him a sufficient spread to operate at a profit, or to 
obtain a fair return on a fair value of his properties, less depreciation. 

he Court emphasized that Hegeman did not show whether his business 
was operated with reasonable efficiency, or whether he had earned a fair 
return before the milk price orders became effective. The omission of 
these facts was considered more significant, especially since the official 
records showed that the price-fixing orders had increased the spread over 


what it was pre viously 


"“Hegeman I 
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The Court said that it would not be proper to require that minimum 
prices be changed whenever a dealer could show that the effect of the 


prices fixed was to deprive him of a profit. The Court, in this connection, 
made an often-quoted pronouncement: “The Fourteenth Amendment 
does not protect a business against the hazards of competition.” The 
Court pointed out further that the fixed price was a minimum and not a 
maximum price. It seemed obvious that some dealers must be efficient 
enough to sell at the minimum. The Court said that the difficulties of 
the dealer who needed more spread must be due to his own inefficiency. 

Whose costs should be considered? The question of whose costs to use 
in determining the amount of spread allowed to retail and wholesale milk 
dealers when prices are fixed is always a perplexing one. Very few of the 
milk control laws contain any specific instruction on this matter. The 
Pennsylvania law is an exception. In Pennsylvania the milk control act, 
as interpreted by the State Supreme Court, requires that the milk control 
commission 

shall not select the most efficient or the least efficient producers or dealers in the 
milk districts, or areas under consideration, upon whose figures of investments and costs 
to conclude what a fair return should be, but it should endeavor to utilize a cross 
section representative of the average of the normally efficient producers or dealers in 
the districts Ihe producer, as well as the dealer, should receive a price that will not 
only compensate him for reasonable operating expenses, but permit a fair return on his 


investment this may be difficult to ascertain, but it is the commission's duty, in the 


first instance, to work it out 


Ihe Court concluded further, that, in determining the price to pro 
ducers which will permit a fair return to both producer and dealer, it is 
not necessary to segregate the various classes of milk and determine a 
price for each which will insure a fair return on each class of milk. The 
Court permitted the milk control commission to decide “what elements 
are proper factors in price-fixing”, and announced that it would not inter 
fere with the inclusion or exclusion of material items unless arbitrary o1 
capricious. The courts might, however, decide whether or not proper 
weight had been given by the commission to the items involved. 

Store differentials and quantity discounts. In a very recent case, the 
Supreme Court of Virginia ruled that the milk control agency of that 
State was not authorized to fix different prices for the same grade of milk 
based on the method of distribution. The Court also ruled (in the case of 
Safeway Stores, Inc. v. Milk Commission of Virginia) that the state milk 
commission must fix maximum as well as minimum prices.** 

In conformity with its earlier decision in the case of Lucerne v. Milk 
Commission (see page 83), the Court held that the act does not “ permit 
classification [of the milk] according to the method of distribution; i.e., 
whether by home-delivery or store-delivery. The quality of the milk of a 


“Colteryahn Sanitary Dairy v. Milk Control Commission of Pennsylvania, 332 Pa. 15; 1 Atl. (2d 
775 (1938) decided jointly with Keystone Dairy Company « Milk Contr Commis n 
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particular grade or class is not affected merely by reason of the method of 


delivery, the character of its container, or the quantity involved 
Continuing, the Court expressed its conclusion that 
When the cost « liverv has been considered with all other items of cost in the 


a minimum price and thereafter the cost of home-delivery is singled out as 


sis for an upcharge, the result will be that a single item of cost is given double 
{ 


ideration. A price determined on any one cost factor, in part or whole, or elimina 


re factors will result in many different prices. If, however, mini 


on the basis of representative reasonable cost of the essential 


prices are allowed based on single tems of cost peculiar to some 
the provision of the statute will be observed, and both the distributor 


he consumer will be protected 


tribulk 


and 
\ field is provided wherein free enterprise and economi 
cal operation may have fair play, and the benefits provided for all interested 


the welfare of the general public Where minimum and maximum 
the yread | 


partie s 


prices 
yetween them will allow prices for both store and home delivered 


find their natural levels. The distributor may, within the prescribed limits 


large the price which will yield him a fair return for his method of 
here be a difference between the prices charged for store and home 


} ervice, and, if 
delivery, the 
consumer can elect the type of service which he deems most to his advantage. Thu 
tributors and consumers may each take advantage of the economic factors 
iffect them respect el 


which 


[he Virginia Court pointed out in this decision that the provisions of 


some other state milk control laws with respect to fixing retail and whole 
sale prices are couched in different terms. The Oregon law, for example, 


specifically authorized the milk control agency to classify milk according 


to the method of delivery, and provided that the agency might establish 


differentials in prices between house-to-house sales by dealers and over 


the-counter sales by stores for cash. But the Virginia law makes no such 
provision, and the Supreme Court of Virginia insists that the statute not 


be interpreted to allow the fixing of different prices for the same grade 
of milk 


Surprisingly, in the same decision, the Supreme Court of Virginia 
upheld the right of the milk commission to fix quantity discounts, saying 


the decision « cting the commission to be guided by the cost of 


production 
and distributior ead 


in conjunction with its authority to fix minimum and maxi 
mum wholesale and retail prices, is sufficient to empower it to fix a discount in price 
for quantity sal \ discount based on quantity is not a price differential 


cle uch a 


based on 


prohibited. The price 1s the same for the same grade in any quantity 


,cQd ana It 


ul in no discrimination between distributors or consumers 


Price differential for milk sold in paper containers. At the time when 
state milk control was introduced in the early 1930's, nearly all milk was 
distributed to consumers in glass bottles. In many instances, the milk 
control orders in which minimum retail and wholesale prices were fixed 
ilso required that bottle deposits be collected at stores. Soon afterward, 
paper containers came to be used extensively in some of the regulated 
markets 


Dealers who were not in position to offer milk in these containers com 
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plained that the sale of milk in paper at the minimum prices fixed for 
milk sold in glass bottles constituted unfair competition. They insisted 
that higher minimum prices should be fixed for milk sold in nonreturn 
able paper containers because they were more costly and, if sold without 
an extra charge, gave the distributor an unfair sales advantage. The milk 
control agencies in several states agreed with these contentions and fixed 
higher minimum prices (usually one cent a quart higher) for milk sold in 
paper containers. 

The issue came to a head in New York State in 1936 when a large plant 
was established in New York City to package and distribute milk exclu 
sively in paper containers, principally to chain food stores. After a hearing 
held in May 1936, tthe New York State Commissioner of Agriculture and 
Markets found that a higher charge for milk in paper containers was 
necessary to equalize costs and sales opportunities for such milk with that 
sold in glass bottles with a $-cent deposit. On the basis of that finding, the 
commissioner issued an official order fixing prices for milk sold in paper 
containers in the New York metropolitan area one cent a quart higher 
than for milk sold in glass bottles with a 3-cent deposit charge for each 
bottle. 

The specialized distributor of paper-packaged milk immediately chal 
lenged this as an unfair discrimination and sought an injunction.’ A 
temporary injunction was granted by the lower court but before the case 
came to trial, the commissioner's authority for regulating retail and 
wholesale prices of milk expired. Thereupon the case was dropped with 
out reaching a decision 

In Massachusetts, a price-fixing order issued in 1942 required that an 
extra charge of one cent a quart be made for milk sold in nonreturnable 
paper containers. The American Can Company, a leading manufacturer 
of paper containers for milk, brought suit in the Superior Court for a 
review of this regulation. The lower court stated that under the act 
the board could take into account not only the kind o1 quality of product, 
but the entire service rendered in making this sale. Thus a higher mini 
mum price could be fixed for milk where a nonreturnable container is 
furnished, provided it be shown that an extra cost is incurred and that 
the extra charge for pape has a tendency to promote the objectives of 
the law. Nevertheless, the board’s order was declared invalid on the 
ground that the required procedure had not been followed in promul 
gating it. Strangely, the lower court also granted an injunction against 
the issuance of any similar order in the future, but this was modified by 
the Appellate Court. The Appellate Court said: 

Ihe dealer who delivers in paper renders a service different than the dealer who de 
livers in glass. If difference in the quality of the transaction is accompanied by difference 


in costs, a foundation might be laid for a different price. Circumstances might exist 


“Dairy Sealed, In Baldwin 
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justify a price differential and the Board should not be precluded in advance 
from ¢ ising a ority by making a proper and reasonable ordes 

It appears, however, that no further attempt was made by the milk 
control agency of Massachusetts to establish a price differential for milk 


sold in paper containers. 


\ similar case arose in Virginia when the Lucerne Cream & Butter Co 
challenged the authority of the milk commission to require one cent a 
quart more to be charged for milk sold in paper containers.’ ‘The com 
mission’s order was upheld by the Circuit Court but the State Supreme 
Court of Appeals declared that the act gave the commission no authority 
to enforce such a differential. 


The highest courts of California and Oregon also have decided that the 
milk control agencies of those states lacked authority to establish price 
differentials for milk sold in paper containers.'°* The Supreme Court of 
Oregon declared that the milk control statute did not authorize an up 
charge due to an extra cost for a particular item of expense. It said: 

If the statute is to be construed as authorizing an upcharge based on a single item of 
cost incurred by only a few, then we would be compelled to hold that any other dis 
tributor whose practices involved some other single item of cost greater than the 
average, could also be subject to an upcharge. In harmony with the views of the 
California and Virginia courts, we think the indicated legislative intent would be that 
the item of reasonable cost of packaging in paper or glass is to be considered along 
with all other items of cost in the fixing of minimum prices for the sale of milk, but if 


the cost of packaging by one method rather than another is thereafter singled out as 


the basis for an upcharge, the result would be that a single item of cost is given double 
consideration We consider the safer course supported by better reasoning to hold 
that the statute does not authorize the order fixing a differential upcharge in the price 


of milk sold in single service containers 


Price differential for unadvertised brands of milk. The original milk 
control law of New York State contained an unusual provision with re 
spect to the pricing of milk of advertised and unadvertised brands. The 
law provided that a dealer might sell milk of unadvertised brands to stores 
in New York City for not more than one cent a quart less than the mini 
mum price fixed by the milk control board. In other words, the law 
created a differential of one cent a quart between advertised and unadver 
tised brands of milk, in transactions between milk dealers and stores. The 
attorney general gave an opinion that stores might legally follow the sam« 
practice in selling milk to consumers. 


Borden's Farm Products Company, one of the principal distributors of 
advertised brands of milk in the New York City market, challenged this 
policy and sought to enjoin the State from enforcing the advertised 
brand differential.!°* Borden's contended that the l-cent differential was 


( Mu Milk Con B i 416 Mas ; } 1) 453 14 
/ ( J r ¢ Milk ¢ ami nm, 182 Va. 490 9 5. | j 9 1944 
Challenge Crea and Butter Assoc Parker $s Cal 2d) 137 (1943 and Sunshine Dai 

Peterson, Dir. of Agr. et a 183 Ore. 305; 195 P. (2d) 543 (1948 
B er Far Produc Company Ten Eych, 297 U. 8. 251 (19% 
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arbitrary, unreasonably discriminatory, and tended to deprive the con 
pany ol equal protection of the law. The case ultimately went to the 
United States Supreme Court, which upheld this provision of the Ne 
York law, chiefly on the ground that the advertised brand differential had 
been customary in the market and was a safeguard against monopoly 

Ihe original New York Milk Control Law limited the privilege of 
selling unadvertised brands of milk to dealers who were in business at 
the time the law became effective in 1933. Shortly afterward, Mayflowe: 
Farms, Inc. challenged this limitation in a legal action against the com 
missioner.'’° [his case also was carried to the United States Supreme 
Court, which ruled that the limitation violated the federal Constitution 
which guarantees equal protection of the law to all persons and firms 
similarly situated 

Posting of resale prices, and recognized price schedules. Lhe experienc 
of New Jersey, between 1949 and 1953, with resale price-posting resulted 
in a decision upholding ti regulation as not unreasonable I his re¢vu 
lation (No. F 15, June 24, 1949) required that all licensed dealers post with 
the Ofhce of Milk Industry on or before the 26th of each month all prices 
at which they would sell milk during the next month, including all unit 
handled by the licensee. Also, each licensee was required to post a list of 
all stores purchasing from him. Then, all stores were required to post 
before the end of each month a list showing the price they would cha 
during the next month for each unit handled. 

Phe Court was impressed by the stabilizing effect of this regulation 
The director could thus help to prevent price panic in the retail market 
and the use of milk as a loss leader by grocery stores. The legal basis of 
this regulation was declared to be the director's general powers “to super 
vise and regulate the industry in every way necessary to prevent untatl 
unjust, and destructive or demoralizing practices”, and “to establish fair 
trade practices”. Since most state milk control agencies hold general 
powers, similar interpretation appears possible in other states.'% 

The Massachusetts Milk Control Board was not so fortunate, howevei 
in its attempt to make use of “recognized” minimum price schedules 
‘These schedules were in effect from 1935 to 1943 in all except the most 
important markets, and from 1943 to March 1947 in all markets. The 
were not fixed prices, but rather those prices which the board recognized 
as not in violation of that section of the milk control act which torbids 
sales at less than the cost of product. These schedules were attacked in 
court by the Massachusetts Restaurant Association as an attempt of the 
board to fix wholesale and retail prices without conforming to the com 
plex requirements of the act relative to the fixing of such prices. Late in 
1947, a court injunction was granted to restrain the enforcement of recog 
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nized price schedules and the board made no further effort to maintain 


107 


this tvpe of regulation 


Reporting of sales and 
purchases at cut prices 

[The unique regulation issued by the New Jersey Office of Milk Industry 
in 1954, which required licensees to report under oath their sales and 
purchases of milk at cut prices, was challenged by certain subdealers on 
the ground that it violated the federal and state constitutional privileg 
against self-incrimination. In deciding this case, the Appellate Division olf 
the Superior Court of New Jersey said the privilege against self-incrimina 
tion contained in the filth amendment to the Constitution of the United 
States applies only to the federal government and not to the individual 


108 


states, and that the New Jersey constitution has no similar provision 
Ihe Court further ruled that the New Jersey statute which provides 
against self-incrimination does not protect against disclosure of 
records required to be kept by law in order that there may be suitabl 
information of transactions which are the appropriate subject of govern 
mental regulation and the enforcement of restrictions validly established 
\nother contention of the plaintiffs in this case was that the regulation 
was capricious and discriminatory because it did not apply to out-ol-stat 
corporations. The Court held that the regulation applied to all intra 
tate dealers alike, and therefore did not involve illegal discrimination 
Phe Court also rejected the plaintiffs’ argument that the suspension of 
their licenses should be terminated because the price-fixing order had 
been repealed after their violation of the reporting requirement had 
occurred, On this point, the Court said: “The information required 
has a vital bearing on the question whether the price-fixing powers given 


bv the statute should be exercised, and on the timing of such exercise 


Blending and equalization 
Payment of blended returns by dealers. Some serious legal question 


arose in Connecticut and Pennsylvania out of the efforts of producer 


dealers to avoid including their own production in computing the 
blended price paid other producers The Connecticut law specifically 
authorizes the milk control agency to require producer-dealers to include 
their own production in computing such prices. Nevertheless, a group of 


producer-dealers buying milk from other producers brought action to 


enjoin enforcement of this provision of the Connecticut statute. The 
Court upheld the statute, saying:'® 
! ! / Fe % "4 bp / / / 
i; j Supe ( f Jerse Appe ep 4 { 
1) | 
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It is the Court's opinion [that] the end, object and effect of the legislation i ! 
tabilization of price so that the inevitable incidence of surplus milk is a problem 
common to all producers alike These plaintiffs are not being de prived of propert 
without due process of law They are required to share with other producers the 
icissitudes of a calling common to a group for the mutual welfare of its members and 


the interest of the public. The dual role which they have voluntarily assumed, make 
them more vividly conscious perhaps of the working-out of the benign principle of 
haring one another's burdens, but the net result is the same 

The Pennsylvania Milk Control Law makes no mention of produce 
dealers, but does specify that dealers pay a blended price for all milk 
received from producers. Under the wording of the Pennsylvania statute 
(and orders), it was necessary to find that the dealer had “received” his 
own production. In the case of Wesley Grow v. Commission, the deale1 
contended that he could not “receive” the milk produced on his own farm 
since he already owned it.''® Nevertheless, the Court held that the deale1 
had “received” his own production, and must, as a producer, share his 
Class I and Class II sales ratably with the farmers from whom he was 
purchasing milk 

In a similar Pennsylvania case, the Common Pleas Court of Northamp 
ton County stated the principle apparently intended by the legislature 
of that State as follows: “The intent of the act and of the commission's 
general order require that no producer should have extended any 
special privileges or immunities not enjoyd by all, for otherwise the 
tatute and order offend constitutional requirements of uniformity of 
operation, or constitutional prohibitions against special privileges and 
immunities.” The order of the commission made certain that all pro 
ducers, including producer-distributors, were treated with equal fairness 
When a distributor is also a producer, he is not entitled to stand different 
ly from other producers with respect to the classification of the milk 
which he produces." 

Marketwide equalization. The question of the legality of marketwide 
equalization has been raised in several of the states having milk control 
laws. The first such case arose in Connecticut in 1934, where an atte mpt 
had been made by the Connecticut Milk Control Board to carry out a 
plan of equalization payments. An injunction was sought to prevent thi 
board from revoking a dealer's license for refusing to make payments to 
an equalization fund. The decision of the Superior Court of Hartford 
County held that there was no specific or implied grant of power in the 
act to support the equalization program. Thereupon, the board suspended 
the plan and refunded the equalization funds then in its possession.!! 
When the law was revised in 1941, specific provision was made for dealer 


“ t Gr Commi n, Common Pleas Court, Montgomery County, ° D and ¢ 


Mjohn F. Rau trading as Rau's Dairy v. Milk Control Commission, Court of Common 
rthampton County, Pa., No. 24, June Term, 1944 
rion E. Pierpont Board of Milk Contr and Milk Producers-Dealer { 
‘ Milk Control, decided March 2, 19% 
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pools but not for marketwide equalization. 

\ New York Supreme Court case involved the legality of the equaliza 
tion provision in the state milk control order for the Niagara Frontier. In 
1939, shortly after the order became effective, 4 dealers who had a high 
Class I utilization refused to make the required equalization payments, 
on the grounds that this requirement wa unconstitutional. ‘The Commis 
sioner of Agriculture and Markets filed a complaint against the dealers, 
requesting an injunction to force them to comply with the order. Justice 
Bergan, of the Supreme Court of Albany County, dismissed the commis 


| 
for an injunction. In doing so, he stated that while the 


sioner s moto! 
Statute iuthorized the commiussioner to effectuate an equalization plan 


subject to producer approval, it contained no express declaration by the 


legislature that equalization of prices had anything to do with protecting 


the dairy industry in the interest of the public. Furthermore, as he inte 
preted the law, it did not require a public hearing on the question of 
equalization. Therefore, he con luded, the provision for equalizing price 
was an unconstitutional delegation of legislative power 
The fact that 75 per cent of the producers must assent to equalization 
s, in Justice Bergan’s opinion, as much of an invalid delegation as one 
to an administrative officer. It was a violation of due process of law, he 
believed, for propel 
administrative officer, or by the vote of a majority of the members of an 


industry 


ty to be taken from one and given to another by an 


After this decision, the act was amended so as to set forth the reasoning 
back of equalization and to provide for findings to be made by the 
commissioner determining whether the equalization of prices to producers 

as reasonable and necessary. Just before the effective date of this amend 
ment, however, the New York Court of Appeals reversed the Bergan 
decision and upheld marketwide equalization under the New York law. 

In the same year (1939), the United States Supreme Court sustained the 
equalization provision of the federal order for the New York metropoli 
tan milk marketing area.'!* 

[he provision in the New York law granting the Commissioner of 
Agriculture and Markets the authority to require produce dealers to pal 
ticipate in marketwide pools was upheld by the New York Court of 
Appeals in 1943.5 The Oregon Milk Control Act of 1933 provided for a 
system of marketwide pooling but exempted producer distributor hi 
exemption Wa declared to be an unlawful discrimination and Conse 
quently invalid.''® Several of the federal marketing orders exempt 
producer-distributors from marketwide equalization. To the knowledge 
of the authors, the legality of these exemptions under federal milk orders 


has not been tested in the courts 
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The equalization requirements of state milk control orders for the 
Niagara Frontier and Rochester markets and of the federal order for the 
New York City market were contested by the New York State Guernsey 
Breeders’ Cooperative Association in a lengthy series of court actions in 
both state and federal courts. The Guernsey Breeders insisted that their 
milk possessed characteristics which distinguished it from other milk and 
justified either a preferential classification or a special differential paid 
from the equalization funds 

It was agreed that because of the deep yellow color and other chara 
teristics of Guernsey milk, dealers normally gave preference to it for 
bottling and seldom used it in the lowe priced classifications for the 
manufacture of milk products. The counter argument was that the 
qualities which caused dealers and consumers to prefer Guernsey milk 
should enable the Guernsey Breeders to obtain a premium over the 
minimum price specified by the milk control orders, and that other 
producers should not be required to contribute to a special quality 
differential paid from pool funds. Another contention of the Guernsey 
Association was that the cost of producing Guernsey milk was greater 
than the cost of producing ordinary milk. 

The federal court action on the Guernsey issue was concluded in 1944 
with a decision by a United States Circuit Court of Appeals upholding 
the equalization provision of the New York order."'? The contest in New 
York State courts, however, extended over a period of 14 years. During 
that time, to satisfy court requirements, the Commissioner of Agriculturs 
and Markets conducted unusually extensive hearings on the issue and 
published detailed findings. Finally the commissioner's decision that 
Guernsey milk must be included in the equalization accounting on the 
same basis as other milk was upheld unanimously by the New York State 
Court of Appeals 

In Pennsylvania, marketwide equalization has never been practiced 
However, there appears to have been some interest in the matter, since 
the attorney general olf that State was asked to « xpress an opinion as to 
whether marketwide equalization was legal under the Pennsylvania 
statute. He held that marketwide equalization is legal in Pennsylvania, 
even though it is not specifically authorized by the law. This opinion 
states, however, that the milk control act does not authorize the com 
mission to make deductions to cover the cost of operating marketwide 
pools. Moreover, current fiscal policies in Pennsylvania would require 
that payments by dealers into a pool be transferred by the milk control 
commission to the state treasury, and then paid by the treasury to the 


producers shown to be entitled to the funds. This requirement would 


New York State Guernsey Breeders’ Coop., v. Wickard, 141 } 2d) 805 « \ { Ss 


Vew York State (.uernse Breeders Cooperative In DuMond “NN j ww { 
Appellate Division order in 279 Appellate Division 685 (1955 
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have to be altered if marketwide equalization were to be practiced in 
Pennsylvania 

Cooperative payments. New York is the only state that has made pro 
vision in its milk control law for payments to cooperatives out of market 
wide pool funds. The milk control orders for the Niagara Frontier and 
Rochester markets, as well as the complementary state order for the New 
York City market, require that such payments be made to compensate for 
services that are presumed to benefit all producers. The legality of the 
cooperative payment provisions of these orders have not been challenged, 
but some very important litigation has developed with respect to similar 
provisions of the federal orders for Boston and New York 

In the case of Stark v. Brannan, the United States District Court for the 
District of Columbia held that the Federal Marketing Agreement Act 


made no provision for the Secretary of Agriculture to deduct moneys 
Irom a pool to be paid to cooperative associations.''® Three vears later 
the case was decided on similar grounds by the United States Supreme 
Court, with of the 7 participating justices dissenting.'*° The majority 


turned aside the government's contention that the payments to coopera 
tive associations, as provided for in the Boston order, were essential to 
effectuate the equalization of returns to all producers, which is specificall 
suthorized by the act. The dissenting opinion was particularly strong in 
support of the principle of cooperative payments 

\fter the Supreme Court decision in the Stark case, the solicitor of the 
United States Department of Agriculture gave an opinion that the validity 
of the cooperative payment provision of the federal order for the New 
York City market (which differed from that in the Boston order) was not 
iffected. Almost immediately, however, the New York payments were 
challenged in an action that was brought in the names of several pro 
ducers who were not members of qualified cooperatives. This case was 
decided in favor of the government in the United States District Court 
for the District of Columbia, but it has been appealed to the United 
States Circuit Court of Appeals."*! 

Before the case of Grant v. Benson was tried in the United State 
District Court, the whole question of cooperative services under a federal 
milk order and payments that should be made for those services was 
studied by a committee of milk marketing economists appointed for that 
purpose by the United States Department of Agriculture and the New 
York State Department of Agriculture and Markets. This committee con 
cluded that producet cooperatives should be encouraged to render market 
wide services in support of the New York milk order. Finding that all 


producers benefit from certain cooperative activities, called order activi 
/ R82 F. Supp. 614 (1949): Affd. Court of Appeals of the District of Colum 
I 4 ( Re . } ad) #71 ) 
} i | s } iv 
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ties and education, the committee concluded that payments from the pool 
should be made for the performance of services that contribute significant 
ly to the functioning of the order. These include: (1) analysis of marketing 
problems that relate to the order; (2) proposing amendments affecting 
prices and other terms of the order; (3) preparing and presenting testi 
mony at hearings on order amendments and on rules and regulations 
and (4) keeping producers well informed. The committee said also that 
cooperatives which operate marketing facilities are likely to have closet 
contact with their members and more intimate knowledge of market con 
ditions; other things being equal, operating cooperatives are likely to be 
more effective in “order activities and education” than nonoperating 
cooperatives. In December 1953, the New York order was amended to 


embody most of the recommendations of this committec 


Restrictive licensing 

\s stated previously, restrictive licensing of milk dealers has been 
practiced generally in New York State and to a limited extent in Virginia 
Outside the Northeast, Georgia and Oregon have attempted to limit com 
petition in the handling and distribution of milk by denying applications 
for licenses on the ground that the markets were already adequately 
“ rved., 

I he case of Dusinberre and Oaks v. Noyes arose out of the refusal of the 
New York State Commissioner ol Agriculture and Markets to grant a 
license to a newly formed partnership for the purpose of establishing a 
distribution business in Geneva, a city of about 15,000 population, served 
by only two licensed dealers.'** ‘Lhe commissioner found, after a hearing, 
that the market was already adequately served, that issuance of the license 
would tend to destructive competition and was not in the public interest 
The application for a license was denied. ‘The New York Court of Appeals 
held the statute constitutional and determined that since there was 
substantial evidence to support the commissioner’s decision, the Court 
would not substitute its judgment for that of the commissioner. 


\ similar issue arose in the New York City metropolitan area wher 
a dealer sought to extend the area in which he was distributing milk. ‘The 
dealer offered evidence to show that he had lost business during the 
period 1937-1940 and therefore wished to extend his operations into a 
new area. The New York Court of Appeals confirmed without opinion a 
decision of the Appellate Division of the State Supreme Court which 
upheld the commissioner's denial of the application.'** 

In 1953, the \ppe llate Division of the New York Supreme Court uphe ld 
the right of the commissioner to refuse to extend the license of a dealer 
so that he might distribute milk in a village that was then served by only 


Dusinberre and Oah Noyes, 284 N. Y. 304 (194 
in ¢ Matter of De Dairy ¢ Ir N ove 2 Appellate Division 923; 288 N. Y 
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one distributor. In its opinion on this case, the Court said:!*4 
[here is me ng the statute indicating the condemnation of monopolies of mill 
‘ tion ila eas. When e Les iture place inv business under re¢ 
ati ‘ the requirement of a license for entry into the business, it necessaril 
ity of a mone poly in those areas in which a single license i 
granite | ! itor mae a regulatotl tatute, a monopol ma well be tound 
t ‘ e] est. Governmental regulation is then relied upon to provide the 
al ot ¢ ‘ nie t ie competition is expects to provide undcet hie 
fre e! 

In 1949, the Ni York Court ol \ppeals approved of the commission 
cl iction In retu ing to extend the license olf a New York City dealer so 
that he mig! opcrale a milk receiving plant at a new location IL he 
commissioner | denied the application on the ground that the proposed 


plant would tend to cause destructive competition in a market already 


adequately ervea ind would not be in the publi interest 


[he United Stat Supreme Court had just handed down a decision in 
the Hood ca ( below) denying the right ol the New York Commis 
sioner ol Agriculture and Markets to prohibit an out-ol-state dealer trom 
constructing a new plant within the State. Grandview Dairy argued that 
the commissioner should likewise be restrained from denying an intra 
state dealer such permission. However, the New York Court of Appeals 
decided unanimously in favor of the commissioner, permitting him to 
deny the license tor the causes stated. Thus, the basi power ol th 
commissioner to regulate the establishment olf such facilities through 
licensing was confirmed 

But while the legality of restrictive licensing of local or intrastat 
dealers has been fully cleared in the New York State courts, the practice 
as applied to dealers engaged in interstate commerce has been condemned 
by the Supremeé Court ot the United States. H. P. Hood & Sons. Ine 


a New England milk dealer, sought to establish an additional milk re 


ceiving plant in eastern New York. Alter a hearing on Hood's application, 
the Commissioner of Agriculture and Markets found no evidence of need 
for additional facilities to handle milk in the area. It was concluded that 
issuance of a license would tend toward destructive competition in a 


market alread 


ice quate ly served and would not be in the public interest 
The commissioner found that the plant would divert milk from other 
buyers, some of whom were serving the Troy, New York, market, and 
that at times the ‘Troy market had been inadequate ly supplied. ‘Thus, the 
application was denied 

In a 5-to-4 decision, the United States Supreme Court ruled that the 
commiusioner’s refusal to grant a license violated the federal constitu 
tion.!*° ‘This sort of state restriction was regarded by the majority of the 
court to be clearly for the purpose ol curtailing interstate commerce to 

ul Williar DuMond, 282 App. Div. 76; 121 N. ¥ pt : } 
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aid local economic interests. Thus the commissioner's order was held to 
be a violation of the commerce clause of the United States Constitution 

\ Virginia case involved only the question as to whether the commis 
sion had sufhcient grounds for denying a particular application for a 
license, and did not involve an attack upon the authority for restrictive 
licensing under the Virginia Milk and Cream Act.!27 

The Virginia Milk Commission provided in its regulations that a 
license for a new distributor or for the extension of an existing business 
would be granted only: (1) if an applicant were qualified by character and 
experience, financial standing, and equipment; (2) if the new facility 
would not tend to destructive competition; and (5) if the additional 
facility was in the public interest 

Rountree Dairy, a producer-distributor, was denied a license to operate 
in the Suffolk market. The Supreme Court of Appeals (highest court in 
Virginia) ruled that the decision of the commission was arbitrary and 
capricious and not sustained by the evidence. The Court's decision did not 
question the power of the commission to refuse a license when the appli 
cant actually failed to fulfill the specified requirements 

\ major legal battle over restrictive licensing also has occurred in 
Oregon. The chief litigant has been Safeway Stores, Inc., a leading food 
chain organization that has been an aggressive merchandiser of milk. A 
case decided by the Circuit Court for Multnomah County involved a 
question of extending Safeway’s license to permit them to distribute milk 
im a new area 

Citing Dusinberre and Oaks v. Noyes (the New York precedent), the 
Court held that the administrator had not exceeded his authority. When 
this case was argued before the Oregon State Supreme Court, counsel fon 
the administrator contended that, since two corporations already wer 
engaged in processing and distributing milk in Salem, the Salem area was 
adequately served, and that Safeway, therefore, should not be licensed to 
sell in Salem milk that had been processed in its Portland plant. By a 
}to-2 decision, the Oregon Supreme Court reversed the Multnomah 
County Circuit Court, thus giving Safeway freedom to sell milk in Salem 
The opinion opposed “conferring a monopolistic advantage upon cach 
already-licensed dealer, or the doctrine of controlled economy 

This decision was a direct reversal of a decision made by the Oregon 
Supreme Court in 1947.'** In that case, the Director of Agriculture, who 
was ex-officio administrator of the Oregon Milk Control Law at that time 
denied a dealer in Wilhelmina authority to distribute milk in the adjoin 
ing Sheridan market on grounds that the market was adequately served 


Rountree Wilk Commi n, 184 Va. 777 (1946 
Safe i s ¢ line oO er Milk Marketing Administrator ) Or 4 


"State ex rel. Peter Martin. 180 Or. 459: 176 Pac 'd) 636 4 See P 
Fleventh Annual Meeting of International Association of Milk Contre Ager i« M7 
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The Court upheld this action, even though the milk control act contained 


no specific legislative authorization to refuse a license on such grounds 


sonding of milk dealers 
[his function which usually is performed by an agency other than the 
milk contro! agency, is included among the activities of the Pennsylvania 
Milk Control Commission. Several decisions by the courts of that Stat 
clarify the rather technical issues raised. Some principles indicated by the 
decisions are 
While a deale bond protects a producer whose milk is sold outside the State 


it does me te 


producers living in Marvland or pre umably in other states 
Lach state protects its own producers 

[he enactment of a new milk control law repealing the earlier acts did not affect 
i dealer bond. A licenses permits rules, regulations, and orders made under the 


earlier legislation continued in effect under the new law 
The New York milk dealer bonding law was held constitutional in the 
cases OL People v. Beakes Dairy Co., and People v. Perretta.'*! Other de 
cisions have determined that the bond legally protects producers only, 
that the fact that many producers do not wish to have the protection 
afforded by a bond is immaterial, and that the right of the commissione 


to require bond is unquestionable 132 


Control of evasive practices 
Great ingenuity has been demonstrated by persons seeking to avoid the 
force and effect of milk control laws. For example, in Pennsylvania, a milk 


dealer discontinued “buying” milk in the usual way and offered to acce pt 


it “on consignment Attorneys for the commission argued that the dealer 
must pay the minimum prices fixed by the board’s orders. The Court, 
however, ruled that the milk control law did not apply in such cases, and 
iid that power given to extra-judicial tribunals should be strictly 
construed Chis decision opened a serious break in the system of reg 
ulation, which was promptly closed by amending the law to make clear 


that the minimum prices fixed by milk control orders apply even where 
consignment contracts are used 

\ type of difhculty that is frequently encountered in the enforcement 
of minimum resale prices was the basis of an action brought by a Pennsyl 
vania milk dealer against the milk control commission of that State. It 
came to the attention of the commission that Sylvan Seal Milk, Inc. of 
Philadelphia was providing refrigerated display cabinets without charge 
to stores selling Sylvan Seal products. A majority of the commission con 
cluded that this special free service was equivalent to selling for less than 


“ ' Pierce, C. W. Court decisions relating to Pe ‘ b 
May 
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the fixed minimum prices. A dissenting member of the commission argued 
that the practice did not constitute a violation of the board’s minimum 
price order since stores using the cabinets were required to furnish valu 
able space and were restricted to using the cabinets only for Sylvan Seal 
products. 

The milk commission moved to revoke Sylvan Seal’s license, but the 
Court to whom the company appealed for protection held that the fu 
nishing of free cabinets did not constitute a violation of the commission's 
price-fixing order.’** In reversing the decision of the majority of the 
commission, the Court gave some attention to the point of view taken by 
the minority member, but appeared more interested in exposing the 
dangers to “the fabric of our democratic conception of human and in 
dividual rights arising from the exercise of such powers a those granted 
the commission by the Pennsylvania Milk Control Act. ‘This decision was 


never appealed to higher courts. 


Regulation of delivery service 

The practice of delivering milk to consumers on an every-other-day 
schedule, which had developed on a voluntary basis in a number of places 
before 1942, was made compulsory during World War II by order of the 
federal Office of Defense ‘Transportation. Special deliveries and call-backs 
fol collection or othe purpose 5 also wcrt forbidde n, to conserve ¢g isolime 
tires, and trucks. Shortly after the end of hostilities, this federal order was 
revoked, but certain of the state milk control agencies attempted to enforce 
similar regulations 

I'wo cases arose in Rhode Island and New Hampshire during the wai 
as a result of orders by certain milk control boards which prohibited any 
special deliveries or call-bac ks, or deliveries of milk to any retail customer 
more often than every other day. 

In Rhode Island, the Superior Court, in the case of George H. Com 
stock v. Milk Control Board, concluded that the milk control law gave 
the board power to provide full and reasonable regulation of the milk 
industry; that the order was adopted as a part of the national govern 
ment’s eflort to save gasoline and tires, was reasonably adapted to that 
end; and was, therefore, a reasonable and valid regulation.’ 

In New Hampshire, the Court gave only limited approval to a milk 
control order restricting delivery service. The dealer in question had, 
before issuance of the order, acquired horse-drawn vehicles, some being 
equipped with rubber tires and some with steel tires. The Court, in the 
case of Cloutier v. State Milk Control Board, ordered the regulation 
suspended on all vehicles other than motor vehicles or rubber-tired 
vehicles.'“6 

‘Sylvan Seal Mill Milk Control Commission, Common Pleas No. 2, June 1950, No. 9 
Philadelphia, Pa., January 29, 1951 


ge H. Cor ch Milk Contr Board, Rhode Island Super ourt » 
“¢ fier N.H State Milk ¢ ’ Board, 92 N. H. 199 8 Atl. (2d) 554 (194 
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Shortly after the war (1945), an interesting case involving an every 
other-day delivery order arose in Alabama. In this case, the E.O.D. ordei 
was questioned with special vigor because of certain terminology of the 
Alabama Milk Control Act, which declares “that fluid milk is a perishable 


commodity, easily contaminated which cannot be stored for any great 
length of time, and which must be produced and distributed fresh 
daily ”" The Alabama Supreme Court answered the more important 


questions by the following expressions of opinion, thus confirming the 
order: 147 


The everv-other-day order does not prohibit but on the contrary contemplates 
laily prod ion and delivery of milk 
I here nothing to show that the provisions of the order requiring the delivery 
fa da ppl even though this makes the customer the storer of the 2-day 
| ha esulted in any harmful effect 
§ The iving in cost which this plan of delivery will produce seems obviou 
The Pennsylvania Milk Control Commission did not issue every-other 
day delivery regulations until the O.D.T. order was withdrawn. Unde 
the Pennsylvania Milk Control Law, violation of the every-other-day 
delivery order was made a misdemeanor. An accused violator was found 


guilty and subjected to a $25 fine. ‘The commission looked upon the 
E.O.D. order as a propel device for attaining certain objectives of the 
milk control law. The law in its preamble states that public health is 


menaced “when consumers are required to pay excessive prices” for milk 


A later section empowers the commission “to supervise and regulate 
the entire milk industry including the transportation, distribution 
delivery, handling and sale of milk.” 


Ihe Superior Court of Pennsylvania was not willing to concede such 


large powers to the commission.'** They were impressed by the 
claim that 


dealer's 
he Wa losing business because other de ilers were supplying 


his customers on the alternate days between his deliveries Phe Court 


concluded that costs of distribution would be reduced only if the law 


were to prohibit the receipt of deliveries by customers more often than 
once every other day 
It is evident that the court decisions in cases relating to the regulation 


of delivery service by milk dealers are conflicting and inconclusive. Possi 


bly the courts would give stronge1 support to the exercise of such authority 


by the milk control agencies if more specific provision for it were made in 


the laws. The matter has not been pressed either in the 


courts or in the 
legislatures because milk dealers have continued the tem of every-other 


day delivery almost universally on a voluntary basis 


Court review of milk control orders 


As stated earlier in this report, under New Jersey law the courts have 


! , Board et a Graham, 250 A 
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much responsibility for decisions on milk prices and other aspects of milk 
control. An aggrieved person may, within 10 days after a milk control 
order is issued, appeal for relief to the Appellate Division of the Superior 
Court. The filing of such an appeal acts as a stay (supersedeas) of the 
order, unless otherwise determined by the Court. In such cases, the Office 
of Milk Industry is required to transmit to the Court a copy of the hearing 
record and findings of fact on which its decision was based. Any interested 
party may apply to the Court for permission to present additional evi 
dence. If the Court is satisfied that the additional evidence is material it 
may order that evidence to be taken before the director, who may then 
modify his findings by reason of the additional evidence and file a new 
rule or order with the Court. The Court may affirm, suspend, reverse 
vacate, or modify the order as being: (1) contrary to constitutional rights 
and privileges; (2) in excess of statutory authority; (3) promulgated upon 
unlawful procedure; (4) unsupported by substantial evidence; (5) affected 
by error of law; or (6) arbitrary o1 capricious. 

It appears to the authors of this report that such procedure involves 
unnecessary delays and imposes upon the courts the responsibility for 
decisions which the milk control officials with their intimate knowledge of 
the industry are, as a rule, better qualified to make. In general, the courts 
of states other than New Jersey have taken the position that they should 
not interfere with the decisions of the milk control officials, provided that 
those decisions-are in accordance with the law and that there is no 
evidence that the agency has acted arbitrarily or capriciously 

Ihe Supreme Court of Pennsylvania made some very significant com 
ments on this point in the Colteryahn and Keystone cases in 1938.'% The 
Court found that the plaintiffs had not submitted to the commission al! 
the evidence that was available, and said it was the duty of the lower court 
to decline to receive such additional evidence. The only evidence the 
Court should have heard on appeal was (1) evidence not available to 
present to the commission at the time of the hearing, or (2) evidence to 
clarify the record or to show the actual effect of the order appealed from, 
which could be provided only after promulgation of the order. Chie! 
Justice Kephart, who wrote the opinion warned that, if the lower court 
persisted in the course of procedure followed in these two appeals, the 
usefulness of the milk control commission would be at an end and the 
Dauphin County Court would “become the price-fixing body of the milk 
industry.” 

Statistical and Information Service 

None of the milk control laws of the northeastern states mentions the 
collection and analysis of data on milk dealers’ operations or the publica 
tion of reports based on such data as a function of the milk control agency 
a "™Colteryahn Sanitary Dair Wilk Control Commission of Pennsylvania, %32 Pa. 15: 1 A 


75 (19098 This case was decided jointly with Keystone Dairy Co. 1 Milk Contr Commi , f 


Pennsylvania 
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Nevertheless this is an important type of service. The laws do authorize 
the milk control agencies to require all licensed dealers to keep records 
of their operations and to file reports. Such records and reports obviously 
are needed as a basis for checking the accuracy of the dealers’ classification 
of milk and their payments to producers. They also serve as the basis of 
statistical information that is highly useful to the milk control agencies, 
to the milk industry, and to persons engaged in economic research, teach 
ing and extension activities relating to milk. 

Foremost among the statistical data compiled by state milk control 
agencies are tabulations of monthly quantities of milk received by dealers 
and plants, and the quantities and percentages of milk disposed of in the 
different classes prescribed by milk control orders. In some instances the 
data are given separately for different marketing areas. Other kinds of 
data commonly published by the milk control agencies include monthly 
averages of butterfat tests, minimum class prices, blended or uniform 
prices, and market quotations (for butter, nonfat dry milk, and the like), 
which are used in formulas for computing the minimum prices of surplus 
milk 

[here is a great deal of variation in frequency, kind, and details of 
statistical reports issued by the different milk control agencies. Some do 
little more than to give a brief statistical summary of milk receipts and 
utilization in their annual reports. Others issue regular monthly reports 
and extensive annual summaries. In New England, the Connecticut Milk 
\dministration probably has given most attention to the preparation of 
statistical reports for general use. The 2-page Market Administrator 
Bulletin, issued about the 5th of each month, shows the number of dealers 
and total quarts of fluid milk sold in each of 14 marketing areas during 
the second preceding month. It also shows the dealers’ total receipts ol 
milk from Connecticut farms and from out of state; also the quantities 
from each source that were sold for fluid use, the minimum class prices 
ind butterfat differentials, and the state average of blended prices paid 
producers. In addition, a special statistical report is prepared for presenta 
tion at each public hearing that is called to consider a change in prices 
In the summer of 1950, a statistical summary for the period 1938-1950 
was published under the title Compilation of Statistical Series Pertainin 
to the Dairy Industry in Connecticut. 

The milk control agency of Rhode Island issues an annual volume 
entitled Rhode Island Dairy Industry Statistics, in addition to its annual 
report which also contains much factual data. 

New York State undoubtedly has a more elaborate system of statistical 
records and reports, with respect to the supply, uses, and prices of milk 
than any other state in the Northeast. This is due in part to the fact that 
New York is the most important dairy state of the region. Among the 48 
states of the nation, it ranks second only to Wisconsin in total milk pro 
duction. The high development of dairy statistics in New York State also 
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must be credited in part to the exceptional interest and ability of a few 
individuals who have had the chief responsibility for this work in the 
State Department of Agriculture during the past 30 years, and to th 
encouragement and support they have received from the milk industry 
of the State. 

Ihe New York State Division of Milk Control has no statistical section 
of its own, but this division works very closely with the Bureau of Sta 
tistics, which is in the same Department of Agriculture and Markets 
Three statistical clerks employed by the Division of Milk Control work 
in the Bureau of Statistics under a specialist who has had many years of 
training and experience in compiling statistics relating to the dairy 
industry. 

The monthly reports received by the division from licensed dealers ar 
turned over to the Bureau of Statistics for tabulation. Fach of these 
reports gives a monthly summary of the receipts and utilization of milk, 
cream, and skimmilk, the data being reported separately for each receiv 
ing plant. Also shown in the dealer’s monthly report are the number of 
producers who delivered the milk, butterfat tests, plant inventories, and 
the prices and amounts paid farmers for milk and cream 

These monthly reports of dealers provide the principal basis for an 
annual volume entitled Statistics Relative to the Dairy Industry in Neu 
York State. Somewhat similar annual summaries of dairy statistics were 


published by the Department of Agriculture and Markets for many years 


before the state milk control law was enacted. The data formerly were 
obtained from dealers and plants on a voluntary basis. The reports now 
required under authority of the milk control law give a more complete 
coverage of the milk industry in the State. Somewhat more detailed infor 
mation also is obtained, especially with respect to the disposal of milk, 
cream, and skimmilk by dairy plants, and sales of fluid milk and cream 
in different marketing areas. 

Ihe New York statistical summary for 1953 is a mimeographed publi 
cation of 126 pages, of which only the first 15 are occupied by introductory 
text and a table of contents. ‘The remaining 11] pages consist entirely of 
statistical tables and explanatory footnotes. The scope of the report 1s 
indicated generally by the following sectional headings 


1. Number, size and nature of operation of dairy plants (plants are grouped by loca 


tion, by kinds of products made by cooperative or proprietary status, and by 


volume of milk received 


Farmers and their milk and cream deliveries to plants (di 


ita are given by counties 
by months, and by type of plant) 

Prices, premiums, and payments to farmers for milk and cream delivered 
Butterfat test of milk received from farmers (by counties, and by months 

Milk shipped or sold for fluid use and fluid milk and cream consumption 
included is a record of per capita consumption of fluid milk and fluid cream in 
New York State, 1940-1953, and quantities of milk sold for fluid use in selected 


upstate marketing areas 
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Milk eq ent of cream shipped or sold for fluid use 
Milk am d skimmilk used in manufacture at dairy plants 
f receipts and disposal of milk and cream (included is a comparison 
f the milk received from farmers’ and dealers’ own herds that 
luid milk and cream in 15 marketing areas. Utilization data are given 


for variot ‘ nties and districts 


Dairy products manufactured (by counties, and by months, also by plants of 


different pe 


Frozen dessert itistics (based on data obtained by the department under the 


frozen desserts law 


Dairy farm and crop reporter data compiled in connection with the federal-state 
+1 


crop and livestock reportuing service 


Selected market order statistics (see following comment in text 
Retail prices for milk and cream in New York State cities 

In many instances, data for a series of years are given in this annual 
statistical publication in addition to the details lor the latest year, 

\s previously stated, producer price-fixing orders are in effect for the 
three largest markets of the State. ‘The market administrator's oflice in 
each of these areas prepares and issues a 1- or 2-page monthly report 
showing the total receipts of milk, the quantities and percentages used in 
the several prescribed classes, the minimum class prices and butterfat 
differentials, the applicable adjustments and deductions and the uniform 
price to be paid by dealers o handlers. Certain other market information, 
such as the market quotations fot butter and skim powder, and the mid 
west condensery price also are given. 

Ihe market administrator of the New York City market also issues a 
printed monthly bulletin to supply news and data covering the operation 
of the concurrent federal and state orders. Annual statistical summaries 
giving much detailed information for the current year and previous years 
are issued for all three markets. Some of the contents of these market 
summaries are reproduced in the annual Statistics Relative to the Dairy 
Industry in New York State, previously described. 

The New York Dairy Farm Report, issued monthly by the federal-state 
crop-reporting service with which the bureau of statistics is associated, 
carries a monthly record of the total receipts of milk from farmers at 
dairy plants, and at least once a year gives a summary of dairy products 
manufactured in New York State dairy plants. ‘Lhe division of milk 
control issues a monthly Milk Price Report, which carries information 
on retail prices of milk and cream. 

Ihe New Jersey Office of Milk Industry issues a monthly statistical 
report consisting of two tables. One of these shows the quantity of milk 
purchased by dealers trom Grade A and Grade B producers in northern 
and southern New Jersey, the quantities used in each class, and th 
amounts paid producers. It shows also the output of producer-dealers 
and dealers’ own herds. ‘The second table shows the quantities of different 


grades and types of milk and the milk equivalent of cream sold in north 
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ern and southern New Jersey during the latest month, and comparabl 
figures for the corresponding month of several previous years. These 
monthly data are reproduced in annual summaries. Unfortunately no data 
for out-of-state plants that supply large quantities of milk to New Jersey 
markets are given in the monthly or annual reports. 

The Pennsylvania Milk Control Commission issues two statistical sum 
maries cach year based on data from dealers’ monthly reports. One of 
these is entitled Receipts, Utilization, and Payments to Pennsylvania 
Producers. Monthly data are given with respect to plant receipts of milk 
average butterfat tests, quantities of milk used in the several classes, and 
the amounts paid producers. These data are given for the entire State, 
for several different kinds of plants, and for different counties and regions 

Another report issued by the Pennsylvania Milk Control Commission 
each year provides a summary of financial data for the milk dealers of the 
State. It shows, among other things, the amount of net sales (in dollars) 
for all dealers and for “‘processing milk dealers’ in each of the 15 milk 
control areas of the State. Financial summaries are given also for 7 differ 
ent groups of “processing milk dealers’ arranged according to quantity 
of milk handled during the year. The summary for each group of dealers 
shows the amount of net sales, the operating profit before and after taxes 
on income, and the profits expressed as percentages of net sales. Shown 
also is the number of dealers in each group that had specified rates of 
profit or loss. Other sections of this report give summaries of assets and 
liabilities of “processing milk dealers” and of their income, expenses 
taxes on income, and profits. The income, expense, and profit data are 
given for dealers in each of the 15 milk control areas of the State 

\ rather elaborate statistical report for each milk control area in 
Pennsylvania is prepared whenever a public hearing is to be held on 
possible changes in minimum prices. ‘This report includes detailed infor 


mation on a monthly basis concerning the net sales, product cost, and 


operating expenses of milk dealers in the area; dealers’ purchases of milk 


from producers and other plants; hauling charges; and sales of different 
types or grades of fluid milk and cream, with average butterfat tests 
Monthly figures are given for several years, but there is doubt as to the 
comparability of the data from year to year, because the reports for some 
dealers were incomplete or not available for tabulation at the time the 
summaries were prepared. Included also in these reports are statistics 
from other sources relating to employment, payrolls, average weekly and 
hourly earnings, indexes of living costs, and the relation of retail milk 
prices to labor earnings. 

Ihe Pennsylvania reports on financial results of milk dealers’ opera 
tions are unique. The authors do not know of any other milk control 
agency that publishes such information regularly. 

The market administrator of the federal orders for Boston and second 


ary markets in Massachusetts compiles data and issues reports in much the 
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same way as do the administrators of the 3 markets tor which price-fixing 
orders are in effect in New York State, as heretofore described. In all 
states of the region, data on farm production of milk, grain fed to cows, 
pasture conditions, yields of feed crops, and certain other matters relating 
to milk production, such as feed prices and the like, are compiled and 
published by the crop and livestock reporting service of the United States 
Department of Agriculture in cooperation with the states 

\s stated, some of the milk control agencies have done comparativels 
little in the field of statistics and public information. On the whole, how 
ever, greatly improved statistical and information services on the supply 
and uses of milk, sales and consumption of milk, prices paid producers, 
retail prices of milk, and the like, have been an important by product 
of milk control. ‘The outstanding contribution of the milk control agen 
cies to the improvement of statistics for the milk industry has been their 
compilation of practically complete data on supply and use of milk for 


specific m irketing areas. 


Interstate and Federal—state Cooperation 


Phe complex of regulation of prices paid 
producers in northeastern milksheds 


[he northeastern states constitute the most densely populated section 
of the United States. The numerous cities and villages lie close togethe 
and their milksheds overlap. It is not unusual to find in the same com 
munity farms that supply milk to different markets which may lie in 
different states, and have different types of regulation 

The prices paid producers for milk supplied to the 3 largest markets 
of the region—Boston, Philadelphia, and New York—and to several sec 
ondary markets in Massachusetts—Merrimack Valley, Worcester, Fall 
River, and Springfield—are regulated by separate federal orders. Milk 
produced for a larg number of other markets in the region ts priced by 
state milk control orders. A third group of markets, including such im 
portant cities as Baltimore Washington, Albany, Binghamton, and Syra 
cuse, have neither state nor federal orders. ‘The prices paid producers for 
milk supplied to these markets are determined by private negotiation 
though they are greatly influenced by the price schedules established in 
federal or state orders 

\s explained previously, 10 of the northeastern state ill except Dela 
ware, Maryland, and West Virginia—have milk control laws. ‘The milk 
control agencies of some states fix the prices paid producers in practically 
all markets. In other states, such as New York, only certain markets are 
regulated by state milk control orders. 

As might be ex pected, the provisions of the several federal orders and 
of the many state orders which regulate prices paid producers in this 


revion differ considerably, although there is much similarity. The milk is 
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not classified in the same way under the different orders, class prices and 
price differentials vary from market to market, and some orders provide 
for marketwide equalization while others do not. It is apparent that such 
differences in price schedules and other regulations, if not kept within 
rather narrow limits, would cause serious inequitics among producers, 
stimulate uneconomic shifts between markets, dealers or cooperatives, and 
interfere with orderly marketing. A fair amount of collaboration among 


the responsible milk control agencies has kept this problem from becom 


ing acute in most areas but there is much room for improvement. 


Interstate cooperation 


Concurrent or complementary orders. In the early years of state milk 
control and again after the Eisenberg decision in 1939, the state officials 
vave much consideration to the possibility of strengthening their system 
of regulation by issuing concurrent orders with uniform provisions affect 
ing milk moved to a given market from 2 or more states. 

In 1935-34, the milk control officials of New York and New Jersey were 
hopeful of establishing a joint arrangement for regulating the dealers’ 
buying prices in the New York—New Jersey Metropolitan Area. This plan 
fell by the wayside, however, when the federal government refused to lend 
its support. 

Plans for interstate cooperation in New England were discussed at a 
series of 3 conferences between 1939 and 1944. After the first conference 
in 1939, the milk control laws of New Hampshire, Massachusetts, and 
Rhode Island were amended to authorize the fixing of minimum prices to 
be paid producers for milk shipped out of state. Complementary orders 
were issued by the milk control agencies of Massachusetts and Rhode 
Island, regulating prices paid for milk shipped to the Providence mar 
ket.'*° Later it was proposed that the milk control agencies of several 
states cooperate in regulating prices paid producers by dealers in the Fall 
River, Massachusetts, market, using a marketwide pool with a base-rating 
plan. It was discovered, however, that the laws of the several states wer 
not sufhciently uniform to permit such a plan to be carried out.'* 

At a second meeting held in Boston early in 1941, this lack of uniformi 
ty was more fully explored. It was found that while New York apparentls 
could establish only marketwide pools, Massachusetts could establish 
only individual dealer pools. Only New York among the several states 
represented had any power to appoint joint market administrators. Also 
the methods of financing milk control administration differed among the 


several states. 


“Massachusetts still requires dealers who buy milk in Massachusetts for sal n Rhode 
to pay the minimum class prices fixed by Rhode Island orders. The milk control agencies of M 
setts and Rhode Island collaborate in computing the minimum blended prices to be paid by sucl 
dealers who sell fluid milk in both states. The milk control agency of Massachusetts relies upon the 
Fisenberg decision as the basis of its authority to enforce this regulation. It has not been directly 
tested in court 

“Ann. Meeting Internat! Asoc. Milk Control Agencies Proc. 10, Appendix, p. 57 1944 
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[he conference, therefore, recommended that the milk control laws be 
revised to provide the following substantially uniform administrative 
powers: (1) to hold joint hearings and appoint joint market administra 


tors; (2) to require payment of an assessment to cover the cost of adminis 


tering regulation of an interstate market; (3) to require joint calculation 


ind announcement of produces prices; (4 to establish either dealer pools 


| ! 


or marketwide pools ind (5) to require any base-rating systems to be opel 


ited uniformly within the states supplying a given market. Substantial 


revisions of the Connecticut and Massachusetts laws resulted, the Massa 
chusetts law becoming a model in this respect through incorporating all 
changes deemed desirable for effectuating interstate cooperation, !# 

\ third conterence held in Boston in September 1944 passed several 
resolutions designed to aid in state regulation of the prices of milk 
moving from one state to another. No substantial strengthening of state 
control over interstate milk resulted, however, because Vermont, the 
principal source of interstate milk, did not see fit to participate in the 
proposed arrangements. Since then, additional secondary markets in 


Massachusetts have been placed under federal orders 
Interstate compacts. Another device that has received much considera 
tion as a means of providing for effective regulation of the price of milk 
supplied to a market by more than one state, without surrendering the 
authority of the state governments, is the interstate compact. In effect 
such compacts are agreements between 2 or more states, with the approval 
of Congress, for joint action to achieve a specified purpose. A frequent uss 
for such compacts is to provide for the deve lopment of water supplies in 
which more than one state is interested. Another example is the Port of 
New York Authority, a public agency cre ited by compact between New 
York and New Jersey, for the purpose of constructing and maintaining 
transportation facilities such as bridges, tunnels, bus terminals, and ait 
ports in the New York—New Jersey Metropolitan Area 
Some years ago a serious effort was made to organize by interstate com 
pact a “Five-State Milk Authority” to regulate the prices paid for milk 
produced for the New York City market, as a possible alternative to the 
federal-state order program. Zimmerman and Wendell have given the 
following summary of this plan:'* 
ranted that use of the device [i.« interstate compact] for regulator 
a substitute for national action, its potentialities as a mean 


il regulatory machinery should not be dismissed dogmaticall 
of economic regulation. Illustrating tl possibility was a recent 
ise a compact to establish producer prices for milk 

rk metropolitan market from producers in Massachusetts 


Jerse y, and New York 


the Maine 

jucers bs 

ial Meeting ¢ the 
Wendell, Mitche 
19 
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The proposed compact would have established the “Five State Milk Authority,”” com 
posed of the administrative officials of the compacting states who are empowered in their 
respective states to regulate and control certain aspects of the production and marketing 
of milk. This joint agency would have served as an instrumentality for fixing the prices 
paid to the dairy farmers for milk to be sold in the New York metropolitan marketing 
area, “when, as and if the present order of the United States Department of Agriculture 
including subsequent amendments thereto, regulating the handling of such milk, is 
terminated.” In that event, the proposed authority was empowered to issue an orde1 
fixing such prices. The order was to be issued by majority vote in the authority, eac! 
state having one vote, but was to become effective only when the authority found that 
the order or amendment had been approved by two-thirds of the producers affected in 
all the states 

\ market administrator was to be appointed to administer the order and issue rules and 
regulations subject to review by the authority. In other words, the compact would have 
provided an interstate agency to perform the functions of the present federal—state 
machinery in the control of prices for milk destined to the New York market area in 
the event the present federal order was terminated, and would have set up procedures 
for that purpose largely identical with those utilized under the present arrangement 
Ihe compact failed of ratification mainly because it was felt to be unnecessary in vir 
of the effective operation of the existing marketing order. Nevertheless, it provides an 
illustration of the possibility of utilizing the compact device for the establishment of 
egional regulatory machinery in economic matters 

The reason given by Zimmermann and Wendell as to why the “Five 
State Milk Control Compact” was not adopted was, no doubt, an im 
portant one. A further reason was the doubt entertained by many that 
the 5 states could agree upon a plan of regulation that would be fai 
and acceptable to all major groups of producers. Repeated efforts failed 
to get the New York legislature to authorize the commissioner of agricul 
ture and markets to enter into such a compact, after the attorney general 
of the state had ruled that the commissioner is not authorized to do so 
under the present act. 

The traditional resistance of New Jersey producers and their political 
representatives to plans for equitable sharing of returns for fluid sales and 
other uses of milk among all producers in the common production area 
for New York City and northern New Jersey markets also would be a 
serious obstacle. 

\ somewhat similar situation exists in New England. Massachusetts, 
with a preponderance of producers interested in local markets or in the 
relatively nearby Boston market, has found it difhcult to agree upon 
joint action with Vermont and other states which provide the major part 
of Boston's milk supply. The Vermont legislature has authorized the milk 
control board of that State to enter into an interstate compact for regulat 
ing prices paid producers only at plants approved for the New York City 
market. It is said that the Vermont legislature, guided by the attitude of 
New England producer organizations, was unwilling to entrust the deter 
mination of producer prices and price differentials for the Boston milk 
shed to an agency in which the state of Massachusetts had an important 
voice. These two occurrences point to a serious weakness of interstate 


compacts for the purposes of regulating prices paid producers for milk 
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namely, the lack of a strong agency such as the federal government t 
resolve conflicting interests among the states concerned. 

Even if the states immediately concerned should agree upon a plan ol 
regulation under an interstate compact, serious opposition might easily 
develop in Congress owing to conflicting sectional interests and view 
points. 

International Association of Milk Control Agencies. Lhe state milk 
control agencies of the United States, together with the provincial milk 
control boards of Canada, have an organization that has helped to co 
ordinate the policies and practices ol the several state agencies and to 
cncoeurage federal—stat cooperation the International Association olf 
Milk Control Agencies. The original organization, called the National 
(Association of Milk Control Boards, was formed in 1935, only a year o1 

after several of the states had established milk control boards o1 
commissions. By 1941 several of the provincial milk control boards in 
Canada had become members and the present name was adopted. Practi 
cally all the state and provincial agencies that are authorized to fix milk 
prices are members of this organization. 

Its main activity is an annual meeting at which matters of common 
interest to milk control officials are discussed. An annual meeting has 
been held each year since 1935, with the exce ption of 1944 and 1945 when 
travel was restricted by wartime regulations. In 1944 a limited meeting 
designated an executive committee meeting, was held. In addition to 
members of milk control boards, administrators, and other key personne! 
of the member agencies, the annual meetings are attended by a conside1 
able number of interested persons from the United States Department of 
Agriculture and state agricultural colleges, as well as persons associated 
with milk producers’ associations and firms engaged in milk distribution 
Ihe annual meeting program usually extends over 2 or 3 days. 

A discussion of legal issues and court decisions relating to milk control 
in the United States avd in Canada been a regular feature of these 


annual meetings of the milk controi agencies. One or more papers on 


certain aspects of pricing fluid milk to dealers and producers, such a 


formula pricing, also are included in the program nearly every yea 
Pricing plans for seasonal adjustment of production have been discussed 
at several mectings. Trends in milk consumption and factors influencing 
the consumption of milk have been discussed also a number of times 
In recent years, the subject of public relations from the viewpoint of both 
the milk control agencies and the milk industry has received a good deal 
of attention. Another topic that has appeared several times on the pro 
grams of the annual meetings is costs and efficiency in the distribution 
of milk 

At many of the meetings, the matter of cooperation among the milk 


contro new ot different States, as well as state and federal coopera 
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tion, has been discussed. These discussions have sometimes led to later 
conferences among the milk control officials of several states, or to con 
ferences between state and federal officials on particular problems of 
mutual concern 

From time to time, committees have been appointed to deal with 
particular problems such as interstate cooperation, federal-state coopera 
tion, postwar planning, and statistics. During the period of World Wa1 
II, the association took an active part in trying to work out with the 
federal authorities difficulties that arose from conflicts between wartime 
price regulations and the state milk control programs. 

Ihe association publishes an annual volume of proceedings, including 
i Stenographic report of the discussions as well as the papers presented by 
scheduled speakers.'* 

[he association operates on a very small budget. Its only source of 
income is annual dues at $25 per member. In 1953-54 dues were received 
from 24 member agencies, a total of $600. Less than $400 was paid out for 
all purposes. Some of the member agencies have provided essential 
services without compensation and members of the milk industry in the 
localities where annual meetings have been held have shared part of the 
expense involved.'4 

The international association has served a very useful purpose. The 
iuthors of this report believe it has an opportunity to perform a much 
greater service in the future. It should be more adequately financed and 
its activities as an educational and co-ordinating agency should be inten 
sified. ‘Ihe membership should be expanded to include the agency respon 
sible for administration of federal milk control programs, and the federal 
market administrators. Regional meetings or conferences might well be 
held to discuss, among other things, possible ways of bringing about mor« 
co-ordination of milk control programs and more collaboration between 
state and federal agencies 

Phe programs of annual meetings, as well as of the regional conferences, 
can be strength ned by giving more emphasis to discussions of milk con 
trol policies and of economic facts and principles involved in the dete 
mination of milk prices. Round-table conferences of groups interested 
in particular problems might well be combined with general sessions 
\rrangements should be made for the broad participation of milk indus 
try executives, economists, and lawyers, as well as interested persons from 
the agricultural colleges and the United States Department of Agriculture 
in the open sessions of both regional conferences and annual meetings 


phed rather than printed and 
at the offices of 
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ss been re-electd each year sin then. He ha 
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Closed sessions limited to members could be held for consideration of 
matters of primary concern to milk control officials 

Ihe educational value of the open meetings should be fully exploited 
through an enlective press service and wide circulation ol the proceedings 


or summaries ol important pape rs and discussions 


Cooperation between state and federal agencies 

Complementary and competitive aspects of state and federal milk 
control programs. |t is obviously in the public interest that the state ane 
federal milk control programs should be complementary rather than 
competitive or in conflict with each other. ‘The two programs do com 
plement o1 pplement each other to a considerable extent. Milk prices 
have been ilized by state milk control orders in many marketing 
areas not \ | by federal orders. In this way state milk control has 
made it easier to administer federal orders successfully in adjacent areas 
It is even more true that federal regulation of the large markets, especial 

where marketwide pools are in effect, has helped to establish a firm 
foundation for the minimum prices fixed by state milk control agencies 
in the markets under their administration. Moreover, as explained later, 


h active collaboration between state and federal milk control 


there is muc 
iVvocrncie 
Neverthels many regard the state and federal milk control programs 
as competitive, and sometimes as being directly in conflict with each 
other. Unfortunately this view is not without foundation in fact. At the 
outset, the Agricultural Adjustment Administration and the state milk 
control agencies contended with each other for the right to regulaté milk 
prices in both interstate and intrastate markets. The milk control agen 
cies of some states undertook to regulate directly or indirectly the price 
paid producers for milk purchased in other stat And the Secretary of 
Acriculture issued marketing agreements and licenses for markets such 
as Detroit, Des Moines, Los Angeles, and San Diego, whose milk suppli 
were almost wholly intrastate 
It took several years to obtain a clear determination of the bounds ol 
and federal jurisdiction through court decisions. As stated previous 
lv, the general eflect of the decisions was to give practically unlimited 
jurisdiction to the feder il government and to seriously limit the authority 
of the stat The Secretary of Agriculture has continued to issue federal 
orders for markets that have no significant amount of interstate commerce 
in milk and some state milk control agencies have tronegly resisted the 
application of federal regulation to markets that have too much inter 
state trafhic in m to be effectively regulated by state orders. None of the 
intrastate markets for which federal orders have been issued are situated 


in the Northeast, but the extension of federal control to such markets in 


other parts of the country has generated a feeling of apprehension and 


distrust of tl deral government on the part of state officials generally 
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I here has also been an undercurrent of competition between state and 
federal milk control agencies for favor and support on the part of pro 
ducers and leaders of producers’ organizations. In some instances, stat 
agencies are believed to have fixed minimum prices to be paid by dealers 
for fluid milk at higher levels than were warranted by economic condi 
tions, in an effort to give producers higher returns than producers re 
ceived in adjacent milksheds regulated by federal orders.'* 

Legal provisions for cooperation of federal and state agencies. | he 
\gricultural Adjustment Act of 1933 (the original legislation which 
authorized marketing agreements and licenses to regulate the marketing 


of milk and other farm commodities) contained no specific provision for 


cooperation with state agencies. Such a provision was added to the law in 


1935, however, and also was made a part of the \vricultural Marke ting 
\greement Act of 1957, which provides among other things for the present 
ystem of federal milk orders. Section 610(1) of the Agricultural Marketing 
Agreement Act provides 

The Secretary of Agriculture upon the request of the duly constituted authorities of any 
State is directed, in order to obtain uniformity in the formulation, administration 


and enforcement of Federal and State programs to confer with and hold joint hear 
ings with uch authorities} and is authorized to cooperate with [them]; to accept 
and utilize uch State and local officers and employees as may be necessary; to avail 
himself of e records and facilities of such authorities; to issue orders complemen 
tary to orders or other regulations issued by such authorities; and to make av 

ich State authorities records and facilities of the Department of Agriculture: Provided 
ihat information furnished to the Secretary of Agriculture by handlers} shall be 
made available only to the extent that such information is relevant , and then only 
pon a ittes igreement uch authoritie that the information so furnished shall 


be kept confidential 

Likewise, the milk control laws of all the northeastern states except 
Maine now provide authority to their control agencies to cooperate with 
the federal government with respect to uniform milk control for markets 
receiving milk from out of state 

Federal-state collaboration in New England. Whe milkshed of th 
Greater Boston market includes substantial parts of Maine, New H imp 
shire, Vermont, and Massachusetts, and also extends into New York and 
Connecticut. The milk control agencies of these states do not attempt to 
regulat the prices paid producers who supply milk to the Boston market 
nor to the secondary markets in Massachusetts that have federal orders 
Lhe state agencies continue to enforce other provisions of the milk con 
trol laws, however, with respect to dealers doing business in the federal 
order markets—such as licensing and bonding, and checking weights and 
rests 


The insistence f son milk control 


n that tedera Hhcia were mw ng to support has been an o 
ion between federal d state milk control agencies. On the ther hand 
federal regulation of milk prices, many persons who were active in the 


othcials upon high prices for fluid 


bystac le 


# federal milk control were unsympathetic to collabora : 


ind did much to discourage it 
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nited States has joined with the 


The Secretary of Agriculture of the I 
milk control commission of Massachusetts in 
ides for the exchange of information pertinent to the 
He also has similar agree 


a memorandum ol unde 


standing which prov 
administration of their respective regulations 
ith the commissioners of agriculture of Maine, New Hampshire 


ments 
Vermont, and Massachusetts 
Agricultural Marketing Agreements Act with respect to the release 


I hes agrecments meet the requirements 


ol the 
1 confidential information to state agencies 


( 
I here is said to be a good deal ol active COOpt ration under these avgrec 
For example, the administrator of the federal 
Sin Massachusetts provides the state othcials with 
information as to the quantities of milk received at federal ordet plants 
a basis for determining the 


ments orders tor Boston 


ind secondary market 


from produce! in their respective states, as 


required imounts of state license tees o1 bonds He relies upon the state 


ivencics Lo check we ights and tests and may suggest trom time to time 


that checks be made at certain plants 


When federal was first issued for the 
9, it was done in collaboration with the state milk control agency 
administra 


Lowell—Lawrence market 


in 19% 
and the federal administrator was also designated as the state 
Wrichtwood decision confirmed the authority of the 


tor. Later, after the 
prices ol milk produced and sold 


federal government to regulate the 
the Massachusetts milk control agency played only a minor 


within a state 
iwrence (Merrimach 


role in regulating producer prices in the Lowell-I 

Valles ifCa 
\ rather interesting and significant example of federal 
field of milk control is found in the agreement for publishing 
1942 the federal market administra 


tate coopera 


tion in the 
cream price quotations in Boston. In 


tor of Boston and the Massachusetts director of milk control signed a 


und rstanding under which the weighted average pric 


memorandum ol 
de tel 


pel 1-quart can ol bottling-quality cream f.o.b Boston wa to be 


mined joints 


signed in 1948. The weighted average 
formulas for pricing milk that is used in the manufacture of 


other products under all federal orders for New England 


agencies twice a month. A revised agreement was 


price of cream so determined | 


used in} 
cream and 
market ind nder the orders of all New England state except 
Connecticut 

Joint federal-state regulation of the New York City market. The out 
imple of collaboration between federal and state milk control 
country 1s found in the New York y market. In 
and the .ew York State 


i 


tanding « 
wencies in the entire 
1938 the United States Secretary of Agriculture 

\griculture and Markets entered 1 cooperative 


Commiussione! 
a unified system of producer price 


igreement ime the basis of 


for n 147 In accordance with thi i cmc ont 
] 
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hearings are held, and complementary orders are issued by the federal 
and state agencies. ‘These orders are administered jointly by a market 
administrator who is appointed by both the United States Secretary of 
Agriculture and the State Commissoner of Agriculture and Markets. Thus 
the state and federal milk control programs for the New York market 
are completely co-ordinated. 

Lhe federal authority necessarily is dominant, but the state milk control 
ofthcials participate actively in joint hearings and in conferences on 
proposed amendments and other matters 

Need for federal-state cooperation in New Jersey. The main weaknes 
of the joint federal—state milk control program for the New York City 
market is that it is too limited geographically. The extensive urbanized 
section of northern New Jersey, which constitutes a part of the natural 
market embraced in the New York New Jersey Metropolitan Area, 1 
excluded. For more than 20 years, the state milk control agency of New 
Jersey has attempted to regulate the prices paid producers for milk sold 
in this area, notwithstanding the fact that fully half the supply comes 
from Pennsylvania and New York and is not subject to price control by 
New Jersey 

Much of the milk supply for the northern New Jersey market come 
from plants whose milk is priced by the New York milk order. A substan 
tial portion comes from plants whose prices are not regulated by any state 
or federal order. The plants and farms that supply milk for northern New 
Jersey are intermingled with those that supply the New York City market 

To enable plants under the New York order to compete fairly with 
unregulated plants for the New Jersey market, that order requires han 
dlers to account for fluid milk sold in northern New Jersey at only 20 
cents per 100 pounds over the uniform price paid producers for all milk 
received. In 1954 this so-called Class I-C price averaged 95 cents per 100 
pounds less than the Class I-A price which handlers were required to pay 
for fluid milk sold in the New York City market. Obviously the total 
returns to producers for fluid milk sold in northern New Jersey could be 
raised significantly by adopting an appropriate plan of federal-state 
cooperation for that area. There are strong differences of opinion as to 
whether this should take the form of a separate order for the northern 
New Jersey marketing area or of a comprehensive order covering the 
entire New York — New Jersey metropolitan district 

\t the time this report was completed (June 1955), new steps were 
being taken toward solving this problem. After prolonged negotiations 
between the United States Department of Agriculture and the Office of 
Milk Industry in New Jersey, a plan of procedure has been announced 
for determining the form and extent of federal regulation of the prices 
paid by dealers for milk sold in New Jersey. It is reported that the 


9 


agencies have agreed upon a memorandum of understanding similar to 
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MILK ¢ 
the one under which joint federal-—stat regulation of the New York City 
lished.148 This agreement will become effective, how 
event that a definite plan of joint regulation for some 
in conjunc 


' 


, 
market is accor 
ever, only in th 
marketing area in the state of New Jersey 


ith the New York or Philadelphia market, is adopted. 
[he Pennsylvania Milk Con 


either by itself o1 


ron 


Federal-state relations in Pennsylvania. 
s continued to fix dealers’ buying prices as well as 


trol Commussion ha 
f milk in the Philadelphia market, even 


prices oO 


retail and \ il | 
made effective there in 1946. Under the 


iss I milk, as well as the 


) month in accord 1nice with i pre Ss ribed formula 


though 
prices ol othe 


commission fixes definite minimum 


unendment procedure When 


i 


state milk 


rh hie iting and 
hans in minimum 


al 
hold «l 


is he ld to conside possible ( 


julia thre state commiussion usuall 


pri 
current ! t holds hearings at other times when there 
federal lass prices fixed by state orders differ from 


fixed bi but ordinarily the differences are small 


I hie 
Inte | roducers’ ive exerted a helpful 
co-ordinating 


Association j iid to hi; 
the minimum class prices fi by the 
orities in the Philadelphia market he mualk 


state al lec 
said to believe that since it fixes minimum retail 


influence 


control 
per quart, it hould also fix dealer 


pecified rat 
will he established for 


the proper margins 


and the United State 


initia Milk Control Commission 
of understanding which 


iculture have a memorandum 


information between the state 
on complementars 


«change ol and federal 


it no agreement concerning joint hearings 


orde rs 


Logical division of state and federal responsibilities. Since the Se 
that a state milk 


ounced in 1935, it has been clear 


decision wa inl 

itself effectively regulate the prices paid pro 

i milks! 2 or more state The federal government 
in such milksheds, and federal orders 


st practi il means of ilation fon 


control agency cannot 


| 
ton, Providence New rorthern 

Washington ind Pitt 
IWOOT 


price regulation for market 
trafic in mulk [he participation 


tate 


' 
stil 


state a 
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local conditions and viewpoints and to lessen the risk that cumbersome, 
slow, and unresponsive administration may develop. Joint federal—state 
regulation tends to be more flexible and more democratic than federal 


regulation without state participation 


There is general agreement that the federal milk orders have been 
administered competently and with much tolerance of differences in local 
conditions. [his has been due in part to the influence of the milk pro 
ducers’ organizations which have worked closely with the federal authori 
ties in developing the regulatory programs for the various markets. Direct 


| 


participation of state milk control agencies in the administration of 


these programs can give added assurance that the regulations will con 
tinue to be responsive to local needs 

\ possible alternative method of regulating produce! prices in the 
milksheds of truly interstate markets is by regional milk control agencies 
established by interstate compact This method has yet to be tried 
howevel and, a tated previously there appt ar to be serious ob tacles 
to its adoption especially for markets where the cooperation of several 
states 18 essential 

It has been demonstrated that the stat vovernments can ettectively 
regulate the prices paid by dealers in markets that have little or no inter 
tate traflic in milk. The federal government also can regulate prices in 
such areas but there are good reasons why primary responsibility tor such 
regulation should rest upon the states immediately concerned. It is recog 
nized as a basic principle of good government in the United States that 
public services should be performed by the smallest unit of government 


capable of the task.'4 

Remote control tends to be inefhcient and expensive, and less responsive 
to the needs of local situations than regulation by state or local agencies 
Municipal and county governments obviously are not logical agencies 
lor regulating the prices paid producers for milk, but the state govern 
ments are fully competent, except where interstate trafhc is involved. It 
is a8 illogical to have milk prices in local marketing areas regulated by 
the federal government as it would be to have federal regulation of rates 
charged for local utility, telephone, and bus services. Federal taxpayers 
in the northeastern states may reasonably ask why they should be required 
to pay any part ol the cost of regulating milk prices in such marketing 
ireas as the Black Hills of South Dakota, or San Antonio, Texas 


Moreover, the extension of federal regulation to marketing areas that 
have little or no significance with respect to the national price structure 
for milk burdens the staff that is available for administration of the 


\ itecresting Sstaterme t © advantages and difhecu es of federal and state regu res] 
tive va made by Herbert |} ‘ sssistant director Production and Marketing A nistrat 
United States Department of Agriculture, in a paper presented at the Il4th annual meeting of t 

‘ | Manitoba in September 


Internationa Association of Milk Control Agenci« eld at Winnipeg 
Proceed 


1¢ 
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milk ler program and lessens their ability to give prompt and 


deral 
important interstate markets 
states have milk control laws 


idequat ScTVICce to the 

It is true that only about one-third of the 
When producers supplying markets in other states wish to have 
prices regulated by some government agency, they have the choice of 
trying to obtain the necessary state legislation or of applying for a federal 
s usually the simpler procedure and the one likely to 


orde1 I he latter l 
If the federal government responds to the 


bring result more promptly 
I 
ippeal as it ilrequently does, even where the marketing irca unde con 


iS no significant amount of interstate trafic in milk, the local 


problem is solved but a responsibility that prope rly rests upon the state 


has been transferred to the nation at large 

Ihe authors of this report believe it would be in the 
interest to amend the Agricultural Marketing Agreement Act so as to 
place certain limitations on the authority of the Secretary of Agriculture 
marketing areas that have little or no 
that the Secretary 


sideration h 


general publ 


to issue federal milk orders for 


interstate trafic in milk. Specifically, they recommend 


of Agriculture be required, before issuing a federal milk order or amend 


ment, to find that the marketing area to be regulated receives more than 5 


per cent of if milk supply on an annual basis from states other than the 


one in which it is located, or that a competent agency ol the state govern 


ment is prepared to participate in a program of joint tederal-state regu 


f the market. It might also be provided that the secretary, belore 


lation o 
market, make reasonable efforts to 


issuing a federal milk order for any 


obtain the cooperation of the properly constituted authorities of the 


states involved in a plan of joint federal—state regulation 


Such a curb on the extension of federal regulation to intrastate mat 


kets would help to dissipate the feeling which now exists among state 
milk control officials that the federal government is a powerful competi 
tor rather than a helpful associate. With this impediment eliminated, the 
possibilities of federal—state collaboration would be much improved. Thi 
also would facilitate the development of an expanded and _ r 


change 
41 milk control agencies in which representatives of 


vitalized association 
the United States Department of Agriculture could (and should) play as 


import int part 


Unde ‘ ( ne United States Departmer Agriculture frequ 
elf unde he e from milk producer organization and members of Congress to undertak« 
‘ egula ! { ma ntrastate markets Ihe trend toward federal encroachment upor 
he author yt the tate im no small measure due t« the fa ire of ich groups and hee 
r tica re esenta st that the tate government assure he responsibilitic } 
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Summary and Conclusions 


Administrative organization 

[he several northeastern states have made use of a wide variety of 
organizational plans lor administration of their milk control laws. In half 
the states that have such laws the milk control agency is in the depart 
ment of agriculture. Only in New York, however, is the administration 
ol milk control fully integrated with other activities of the agricultural 
department. Five olf the 10 states with milk control laws have independent 
milk control boards or administrators, but in 2 of them the commissioners 
of agriculture are ex officio members of the boards. 

Of the 10 milk control agencies in the Northeast, 6 are headed by part 
time boards, | by a full-time commission, and 3 by individual administra 
tors. The laws of some states provide for representation of certain groups, 
such as producers, milk dealers, and consumers, in the membership of 
milk control boards or commissions. This is a good plan for advisory 
boards or committees, but is not desirable in agencies that determine 
policies and decide administrative questions. Such responsibilities call for 
persons of judicial temperament, who are not devoted to any partisan 
interest 

It is evident that the executive functions of a milk control agency can 
be performed more efficiently and satisfactorily by a single administrator 
or director, than by a board or commission. Nevertheless, many of the 
state legislatures have been unwilling to entrust full authority in milk 
control matters to a single administrator, even where this was recom 
mended by government reorganization commissions. There is a deep 
seated feeling, apparently, that the quasi-legislative and quasi-judicial 
decisions should be made by multimembered agencies. 

Ihe authors of this report believe that one of the most desirable ar 
rangements for milk control administration is to have a single director 
or administrator responsible to the state commissioner of agriculture, 
with an active advisory committee to consult on milk control policies and 
to act on appeals from the director's rulings. In this way the advantages 
of sharply focused executive responsibility may be had without undue 
risk of arbitrary dictatorial administration. Moreover, this set up permits 
the price control function to be fully coordinated with related services 
such as the bonding of milk dealers, checking milk weights and tests 
fixing product standards and checking for adulteration, and the prepa 
ration of statistical information for the milk industry 

\ part-time board, with executive responsibility centered in a director 
or executive ofhcer, though less desirable than a single administrator, is 
preferable to a full-time commission. The latter tends to be more cum 


bersome, less efficient, and more expensive than other types of milk 


‘ 
control agencies 
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Financing milk control 

In 1954, a little more than $1,500,000 was spent for the administration 
of state milk control programs in 10 northeastern states The expenditures 
ranged trom about $4500 in Vermont to $450,000 in New York, not 
including expenditures for administration of the joint federal and state 
orders lor the New York City market. The cost of milk control admin 
istration does not exceed 4 cents per 100 pounds of milk, or 0.1 cent a 
quart, in any state, and in some the cost is less than | cent a hundred 
weight. Dealer license fees, assessments on milk handled by dealers, and 
penalties pala lor violations, are the principal sources of income tor 
meeting the costs of administering the milk control laws. In New Jersey 
ind Pennsylvania however, a considerable part ol the cost has been met 
out of state funds from other sources The practice ink most states 18 to 
require that the special income from license fees, penalties, and assess 
ments be deposited in the state treasury. Then the amounts required to 
meet the annual expenditures of the milk control agencies are appropri 
ated for the use of those agencies. In a few states, however, the income 
from license fees, penalties, and assessments is directly available for us 
by the milk control agencies. The authors question whether this is good 
practice. They believe it is desirable that the annual budgets of all state 
agencies be subject to legislative review and approval 

Some states rely largely upon milk dealer license fees, and others mainly 
on assessments, to finance their milk control programs. The principal 
difference is that the license fees are paid once a year while the assess 
ments are paid monthly. License fees, if more than nominal in amount 
as well as assessments, are based on thx quantity of milk handled by the 
various dealers. Dealers are called upon to pay most of the cost of admin 
istering the milk control programs because it is convenient to obtain the 
necessary income in this way. The ultimate burden of this cost probably 


rests, however, mainly on consumers, and to some extent on producer 


Restrictive licensing 

In New York and Virginia, licensing is used as a means ol restricting 
the entry of new firms into the business of handling or distributing milk 
ilso to limit the kinds ol operations carried on by each dealer and the 
area in which he may operate. Since 1934 the New York law has authorized 
the commissioner of agriculture and markets to refuse to grant a license 
on the ground that the market in which the applicant intends to do busi 
ness is already adequately served, and that the issuance of the license 
would tend to cause destructive competition. This authorization has been 
interpreted by a succession of commissioners as a mandate to grant rela 
tively few new licenses or extensions of old licenses. The restrictive policy 
goes to the point of determining whether a dealer or cooperative may 
operate a milk receiving plant at a new location, or extend service to 


customers bevond the limits of the area pre viously specified in the license 
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This policy of restrictive licensing was adopted in 1934 following a 
recommendation of the state milk control board, which expressed the 
belief that the efhciency of milk distribution could be increased by re 
stricting the entry of new dealers and plants. The policy has been actively 
supported by dealers and cooperatives who naturally wish to be protected 
lrom new competition 

Restrictive licensing helps to prevent price wars by excluding new dis 
tributors who might try to gain a foothold by selling at cut prices or by 
aggressive merchandising of one kind or another. It would be more logi 
cal, however, to instruct the milk control agency to see that all dealers, 
new or old, refrain from practices that tend to impair healthy competition 
and the long-run interests of producers or consumers 

The authors of this report doubt that restrictive licensing results in 
more efhcient distribution of milk. It tends to protect those firms and 
plants already in the field, regardless of their efficiency. Moreover, there 
is no assurance that savings made through less duplication of facilities 
and services will be passed on to producers or consumers. This is true 
especially since the exclusion of new firms and plants lessens the com 
petitive pressure on dealers and cooperatives to improve service and qual 
ity and to reduce their margins and costs. The exclusion of new firms and 
plants makes it easier for dealers in the less competitive markets to 
maintain prices and margins that are higher than necessary to cover the 
costs of efficient distributors 

The policy of restricting distribution areas is in direct conflict with 
economic forces which now give encouragement to the expansion of these 
areas for more efhcient operation of plants and distribution systems. The 
number of licensed dealers and plants has decreased in all states. It is 
not apparent that restrictive licensing has caused a greater reduction in 
New York and Virginia than would have occurred otherwise, but there 


undoubtedly has been less turnover because of this policy. 


Enforcement 

For various reasons, many of the state milk control agencies were unable 
to obtain satisfactory compliance with their fixed minimum prices and 
other regulations during the early years. In some instances, the orders 
were so widely violated that dealers who complied fully with the regu 
lations were placed in a very difficult competitive position. 

More recently, compliance with state milk control orders has greatly 
improved. The authority of the milk control agencies has been clarified 
by many court decisions. Massachusetts and some other states discon 
tinued the fixing of producer prices in markets that received much out 
of-state milk. Federal orders, mostly providing for marketwide equaliza 
tion, are now in effect for a number of the larger markets that depend 


upon outol-state supplies. These orders help to stabilize milk prices 
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throughout the region and make it easier for the state milk control 
agencies to enforce their orders 

In some states, at least, the milk control programs are now strongly 
supported by milk producers’ organizations that are prepared to give 
effective aid in enforcement when necessary. Connecticut, New York, and 
New Jersey have ceased to fix minimum wholesale and retail prices and 
have thus escaped from their earlier difficulties with the enforcement of 
such price 

Industry participation. Enlorcement really begins with the prepara 
tion of milk control orders and amendments. Regulations must be clear 
in meaning and reasonable in their application if they are to be generally 
obeyed. Formal or informal arrangements for giving representatives ol 
the milk industry an opportunity to review and criticize proposed orders 
ind amendments betore they are promulgated, help to eliminate am 
biguities and inconsistencies as well as provisions that would tend to 
cause undue hardships or inequities This procedure also insures more 
industry goodwill and support for the orders 

In Pennsvivania, the law requires that conferences be held on pro 
posed orders or amendments before they are promulgated. In New York 
milk control orders can be proposed only by a producers bargaining 
agency, and amendments to an existing order can be proposed only by 
i producers bargaining agency or a distributors’ bargaining agency. Al 
though not required by law, an opportunity for oral argument on pro 
posed orders or amendments also is provided when controversial issues 
Connecticut, the Wholesale Milk Producers’ Council is 


in official agency authorized to advise the milk administrator on policies 


ire involved. It 


Education and publicity are now recognized as important clements of 


good milk control enforcement program 


fuditing. In all states that have milk control laws, dealers are required 
to keep records and to file monthly reports of their receipts and di 
position of milk and cream. In some states, these reports and records ar 
checked regularly by trained examiners of the milk control agency to 
insure against inaccurate or fraudulent reporting ol the quantities of milk 
used in the various classes. Careful auditing of dealers’ utilization report 
is especially important in markets where dealers handle large quantitie 
of surplus milk and where there is a wide difference between the price 
fixed for fluid milk and milk for manufacturing. The auditing program 
of some states are clearly inadequate 

Enforcement methods. Vhe usual procedures for dealing with person 
or firms that have violated milk control regulations ar 


Administrative penalties Lsually agreed to by iolators to avoid unfavorable publicit 
ind the expense ol tigation 

Proceedings to revoke the milk dealer's license—U sually the next step when the violato 
fails to pay the admu trative penalt [he laws of most state pecifically authorize the 


evocation of a license for any violation 
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Injunction proceedings— | o obtain a court order directing the violator to comply with 
the specified regulation. This method is particularly useful in obtaining compliance by 
persons who are not licensed 
Criminal action—In most states, any violation of the milk control law or of a milk con 
trol order is a misdemeanor punishable by a fine, imprisonment, or both. Criminal 
proceedings against violators of the milk control laws have been instituted in relatively 
lew instances 

ippeals. The milk control law of each state provides for appeals from 
rulings of the milk control agency. Some states as well as the federal gov 
ernment require that an aggrieved party must request an administrative 
review of the objectionable regulation or decision belore seeking relict 
n court. The problem is to protect those who are subject to the milk 


control laws from arbitrary or discriminatory acts of the milk control 
gency without opening the way to such extensive demands for review 


that the functioning of the agency would be seriously impaired. 


Legal services. Competent legal counsel is essential for good enforcement 
of milk control regulations. Such counsel is needed in the preparation of 
orders, in conducting hearings, and in other administrative procedures, 
is well as in handling cases that go to court 

Phe most common arrangement for legal services on behalf of the state 
milk control agencies is for those services to be provided by the attorney 
veneral’s office. In some instances, this has worked very well, but often it 
is unsatisfactory. The danger is that there will not be close enough col 
laboration between the two agencies, and that the legal work of milk 


control will not be regularly assigned to a lawyer who has become a 


competent specialist in this field. 


Legal issues and court decisions 

Constitutionality of price-fixing. When the milk control laws were first 
enacted, there was no assurance that the courts would recognize the 
fixing of milk prices as a legitimate activity of the state or federal gov 
ernments. The production, handling, and distribution of milk were not 
generally regarded as being in the class of public utilities. Many well 
informed persons insisted that the fixing of milk prices violated the “due 
process” clause of the fourteenth amendment to the federal constitution 
Others believed that the courts might uphold this new type of regulation 
as a temporary emergency measure to protect dairy farmers from economi 
disaster and to forestall possible shortages or int rruptions of the supply 
of wholesome milk for consumers. It was not generally believed that the 
courts would approve of the fixing of milk prices as a permanent function 
of the state or federal governments. 

Chis basic constitutional issue was settled quite promptly. In 1934, the 
Supreme Court of the United States, though sharply divided, declared in 
the case of Nebbia v. New York that: 


there is no closed class or category of businesses affected with a public interest 


\' pon proper occasion, and by appropriate measures, the states may regulate a busines 
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in any of its aspect ncluding the prices to be charged for tl products or commodi 
tie { sells The constitution of the United State does not ecure to anvone libert 
to conduct h using in such tashion a to inflict injury upon the public alt large ol 
pon an ulpst tial group ol peopl Price ontrol. like any other torm of control 
unconstitutional only if arbitrary. discriminatory, or demonstrably irrelevant to the 
policy the leg sture 1s tree to adopt 


Thus the Court indicated that the power of the states to regulate milk 
prices was not limited to temporary emergency situations. Later, in the 
case of United States v. Rock Royal Cooperative, Inc., the Supreme Court 
said the authority of the Federal Government over interstate com 
merce does not differ from that retained by the states over intrastate 


commerce 


Delegation of legislative power. Since it was impractical for the state 
legislatures and for the federal congress to specify in detail the prices to 
be paid or charged for milk, this responsibility was delegated to milk 
control boards or similar agencies. The laws provide rather indefinite 
standards for the determination of prices. The milk control agencies also 
are given much latitude in deciding on such matters as the number and 
boundaries of marketing areas, and whether lower prices should be fixed 
for milk sold at cash-carry stores than for milk delivered to the home 

With some exceptions, the courts have shown a willingness to approve 
of the delegation of such broad quasi-legislative powers to the milk control 
agencies, and have not required that the laws give specific rather than 
veneral directions for the determination of prices. In the case of Rieck 
McJunkin Co. v. Milk Control Commission, the Pennsylvania Supreme 
Court declared that the legislature has not delegated its power to 
make law, but has delegated power to determine facts and apply the 
intention of the legislature to the facts thus determined 

In the case of United States v. Rock Royal Cooperative, Inc., the United 
States Supreme Court found no objection to a requirement of the Agri 
cultural Marketing Agreement Act that a proposed order or amendment 
be approved by a two-thirds vote of producers before being made effective 
Nor has there been any successful challenge of requirements of the New 
York Milk Control Law (in effect since 1937) that a price-fixing order be 
issued only in response to a petition from a producers’ bargaining agency 


and afte approval by a two-thirds vote of the producers affected 


Jurisdiction of state and federal governments. From the beginning, the 
state milk control agencies labored under the handicap of serious doubt 
is to their power to fix the price of milk that was involved in interstat 
commerce. New York and some other states attempted to regulate indi 
rectly the prices paid for out-of-state milk. Within 2 years, however, the 
United States Supreme Court, in the case of Baldwin v. Seelig, ruled that 
anv such barrier to trafic between the states was prohibited by the inter 


tate commerce clause of the federal constitution. Denial of the right 


of the state milk control agencies to interfere with the prices paid for 
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milk brought into their principal markets from other states, greatly 
weakened the milk control programs of such states as Massachusetts 
Rhode Island, New York, New Jersey, and Pennsylvania. 

On the other hand, the United States Supreme Court has upheld the 
right of a state milk control agency to fix and enforce minimum resal 
prices of milk within the state, without regard to source. In the case of 
Highland Farms Dairy, Inc. v. Agnew, the Court declared that the mini 
mum resale prices fixed by the Virginia Milk Commission applied equally 
to milk produced and pasteurized in Virginia and to that brought into 
the state from plants in the District of Columbia. This legal right to regu 
late resale prices of milk, whether produced within or without the state, 
has been relied upon very heavily by the milk control agencies of Rhode 
Island, New Jersey, Pennsylvania, and Virginia, in their efforts to stabilize 
prices in markets receiving substantial out-of-state supplies 

When the fixing of milk prices by the state and federal governments 
was first undertaken, there was perhaps as much doubt of the authority 
of the federal government to regulate the prices of milk produced and 
old within the same state as of the authority of a state milk control 
igency to price milk that was involved in interstate commerce. This doubt 
was partially dispelled by a 1942 decision of the United States Supreme 
Court in the case of United States v. Wrightwood Dairy Co. This dairy 
distributed, in the area regulated by a federal order for Chicago, milk 
that was produced exclusively in the state of Illinois, and therefore not 
directly involved in interstate commerce. The Court held, however, that 
Wrightwood must comply with the order, asserting that the reach of fed 
eral power over interstate commerce extends to those intrastate 
wtivities which in a substantial way interfere with or obstruct the exercise 
of the granted power 

Iwo more recent decisions of federal district courts in Ohio point 
toward practically unlimited jurisdiction of the federal government in 
regulating the prices of milk produced and sold within a state. In these 
cases, which were not appealed, emphasis was placed upon competitive 
relationships between milk that is distributed locally and that which 
enters into interstate commerce. The courts apparently accepted the view 
that in order to stabilize the prices of milk used in producing manufac 
tured dairy products the federal government may have to regulate the 
prices paid for market milk in areas that receive practically no milk from 
out of state 

Blending and equalization. The authority of the state and federal gov 
ernments to require the blending, pooling, or equalization of prices paid 


producers has been challenged in a number of hard-fought cases in the 


courts. Those who objected to this type of regulation insisted that it 
violated the fourteenth amendment to the federal constitution by depris 


ing them of their private property without due process of law. The courts, 
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however, have generally upheld both state and federal orders that require 
either blending by individual dealers or marketwide equalization 

Some ol litigation on blending arose trom ettorts of the milk con 
trol agencies to force producer-dealers to include their own production 
in computing the blended prices paid other producers trom whom they 
bought milk. In a Connecticut case, the Superior Court of Harttord 
County upheld the regulation, saying Lhese plaintiffs are not being 
deprived of property without due process of law. They are required to 
share with other producers the vicissitudes of a calling common to a group 
for the mutual welfare of its members and the interest of the public 

In 1939, New York State’s highest court reversed the decision ol a 
low court which found the provision for marketwide equalization an 
unconstitutional delegation of power and in conflict with the due process 
clause of the fourteenth amendment. Later the requirement that the milk 
of producer-dealers be included in the marketwide pools also was upheld 
In Oregon, the right of the milk control board to exempt produces 
dealers from equalization was denied in a decision of the highest court 
of that stat 

In its decision in the Rock Royal case, the United States Supreme 
Court said [he pool is only a device reasonably adapted to allow 
regulation of the interstate market , and that: “It is ancillary to price 
regulation, designed to toster, protect and encourage, interstate com 
merce by smoothing out the difhculties of the surplus and cut-throat 
competition which burdened this marketing 

Ihe New York State Guernsey Breeders’ Cooperative Association 
insisted that either the milk delivered by its members be exempt from 
equalization or that they be paid a special differential from the pool, It 


was Claimed that Guernsey milk possesses characteristics which distinguish 


it from other milk and cause distributors to accord it a preference for 


fluid use. Alter very extensive litigation, this issue was decided against 
the Guernsey organization in the Supreme Court of the United State 
and also in the New York State Court ef Appeals 

Cooperative payments. In the case of Brannan vy. Stark, the United 
States Supreme Court, in a 4-to-3 decision, ruled against the validity of 
a provision of the federal order for Boston which authorized payment 
from pool funds to coo pe rative associations ol produce) lor services that 
were presumed to benefit all producers. The Court said that 
ments were not authorized by the Agricultural Marketing Agreement Act 
\ comparable though technically different provision of the federal and 
state orders tor the New York City market also has been challenged in 
court. A federal district court upheld the regulation but the decision ha 


been appe ale d 


Restrictive licensing. The highest court of New York State has 1 


peatedly upheld that provision of the milk control law which authoriz 
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the commussioner of agriculture and markets to refuse to grant new milk 
dealer licenses or to extend existing licenses, on the ground that the 
market is already adequately served. In the case of Williams v. DuMond 
the Court stated: “When the Legislature places any business under regu 
ition, with the requirement of a license it necessarily contemplates 
the possibility of a monopoly in those areas in which a single license is 
vranted.”’ 

In another case, the same court decided unanimously that the com 
nissioner had the right to refuse permission to the Grandview Dairy to 
onstruct and operate a new country milk receiving plant. Again the 
reason given for refusing to grant the dealer's request was that adequat« 
lacilities were already available in the area, and that the opening ol 
mother plant would tend to cause destructive competition. In the cas¢ 
of H. P. Hood & Sons v. DuMond, however, the Supreme Court of thi 
('nited States ruled in a 5-to-4 decision that the commissioner’s refusal 
to extend Hood's license for the operation of a country milk receiving 
lant to supply markets in New England violated the commerce clause 

the federal constitution 

Procedure for fixing prices. Because the milk control laws give broad 
indi rather indefinite authority to the milk control agencies, the courts 
have been called upon many times to interpret the intentions of the legis 
lative bodies and to determine how various provisions of the laws should 
be applied in particular instances. [his is especially true with respect to 
the determination of prices. Some of the judges who have heard such 
cases have taken the position that the milk control agencies may do almost 
inything within reason that is not definitely forbidden by the statute on 
by the federal or state constitutions. Others have insisted that the admin 

trative agencies adhere strictly to the functions and methods specifically 
suthorized, and have sometimes substituted their own judgment for 
that ol the milk control othcials. 

(ne olf the most significant court decisions relating to this matter was 
iven by the Pennsylvania Supreme Court in the case of Colteryahn 
Sanitary Dairy v. Milk Control Commission, In that decision, the Court 
made a number of constructive suggestions for the conduct of hearings 
ind the issuing of milk control orders (sce page 75) 

One of the procedural issues relating to price-fixing orders that has 
occupied the attention of the courts is whether information or facts not 
presented at a hearing may be considered by the milk control agency 
in making a decision. The decisions bearing on this issue are not uniform 
but the general principle seems to be that every effort should be made 
to obtain in evidence at a hearing all pertinent and important facts relat 
ing to the issues under consideration. Only in this way can full oppor 
tunity be given for cross-examination and for the presentation of oppos 


ing testimony by those who disagree. Some courts have recognized, how 
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ever, that facts known to the milk control agency but not presented it a 


ng mevitably will influence their decisions 


karly in the history of milk control, a New York dealer challenged a 
price-fixing order on the ground that the margin between the minimum 
es he was required to pay produce rs and the minimum resale pric 

is insufficient to cover his costs. In the case of Hegeman Farms Corp 
v. New York Milk Control Board, the United States Supreme Court 
declared that the board was not oblig ited to fx price that would assure 
fair returns on the investments of all dealers and said The tou 


teenth amendment does not protect a business against the hazards ol 


he Suprer Court of Virginia has ruled in two separate cases that 
the milk commission of that state is not authorized to fix either a lowe: 
price for cash-carry sales at stores or a higher price for milk sold in 
paper containers than for milk sold in other ways. In one of these d 
cisions. the Court also declared that the commission must fix maximum 


prices if minimum prices are fixed. The courts of other states have not 
interfered with the fixing of lower prices for milk sold on a cash-carm 
basis than for milk delivered, but have generally ruled agafnst extra 
charges for milk sold in paper containers 

Judicial interference with administrative functions. It is, without 
question 1 propel function of the courts to halt any activity of the milk 
control agencies that is inconsistent with the federal or state constitu 
tions. It is also their responsibility to interpret the meaning of variou 
provisions of the milk control laws in the light of the general system of 
laws and court decisions, and to protect those subject to the milk control 
laws from arbitrary, capricious, or discriminatory rulings 

In most instances the courts have limited themselves to the performance 
of these functions in dealing with milk control cases The judges have 
usually recognized that the milk control officials, with their intimat 
knowledge of milk industry problems, are better qualified to decide 
administrative questions in their special field. Chief Justice Kephart of 
the Supreme Court of Pennsylvania emphasized this principle in a de 
cision that was critical of a lower court for assuming responsi bilitie 
which more properly belonged to the milk control agency. He warned 
that if the lower court persisted in such a course, the usefulness of the 
milk commission would be at an end and the court itself would become 
the price-fixing body for the milk industry 

Where this principle, that quasi-legislative decisions should be made by 
the milk control agencies rather than by the courts, has been violated 


it has usually been due to improper or inadequate legislation 


Services related to milk control 
Ihe licensing and bonding of milk dealers, checking of weights and 


tests, enforcement of product standards, and the preparation of statistical 
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reports on the supply, uses, and prices of milk were functions of the 
departments of agriculture in the northeastern states before the milk con 
trol laws were enacted. Efficient and successful administration of the milk 
control laws requires that the performance of these related services be 
coordinated rather closely with price control. Consequently, the respon 
sibility for such services has been transferred in part to the milk control 
agencies. 

The reports that dealers are required to make to the milk control 
agencies are a particularly fertile source of useful statistics. They provide 
the basis for practically complete summaries of milk supplies, fluid sales, 
and other uses of milk in definite marketing areas 


Interstate and federal—state cooperation 

The northeastern states have a great complex of state-regulated, federal 
ly regulated, and unregulated markets whose milksheds overlap. Ditte 
ences in the provisions of orders for neighboring markets, as well as the 
existence of regulated and unregulated or partially regulated markets in 
the same general area, give rise to serious problems. Different dealers in 
the same market, unless it is federally regulated or has no out-of-state 
supply, have different product costs, an unsound competitive situation 
which tends to cause violation of minimum price orders. Neighboring 
producers who supply different markets receive different prices, with 
resulting dissatisfaction and abnormal shifting from one outlet to an 
other—sometimes disrupting plant supplies and cooperative afhliations 
\nd producers who supply markets regulated by orders that provide for 
marketwide pools bear a disproportionate share of the lower returns for 
the reserve supply of milk for all markets of the region 

Such difficulties could be avoided or minimized to a large extent through 
proper coordination of the milk control programs of the several states and 
of the federal government. 

Interstate cooperation. The state milk control agencies have attempted 
lo Cooperate in several ways. Some years ago, several New England states 
as well as New York and New Jersey sought to coordinate and strengthen 
their milk control programs by issuing concurrent orders applicable to 
milk produced for a given market in two or more states. Comparatively 
litthe was accomplished along these lines, however, because there was not 
full agreement among the states concerned, and much doubt as to the 
power of any state to regulate the prices paid for milk that was moved to 
markets in other states. 

Efforts have been made to establish an interstate compact among the 
states of the New York City milkshed as an alternative method of regu 
lating the prices of milk produced for that market. So far the objective 
has not been achieved. One reason is that producers have been fearful of 
losing the benefits of present federal and state orders for this market, 
without having an adequate substitute. There is considerable doubt also 
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whether Congress would approve such a compact to take the place of 
federal regulation. 

The state milk control agencies are members of the International Asso 
ciation of Milk Control Agencies at whose annual mectings problems of 
mutual concern are discussed. These meetings have helped to bring about 
more coordination of milk control policies and procedures. An annual 
volume of proceedings is issued, which, though not widely distributed, 
provides much useful information on milk control problems and related 
matters. The association operates on an extremely small budget, most of 
the personal service being contributed without charge 

Ihe authors of this report believe that the membership of the associ 
ation should be expanded to include the federal milk control agencies, 
that steps should be taken to provide a mor adequate income, and that 
regional meetings open to industry representatives and other interested 
persons should be held to consider milk control policies and problems of 
special concern in different parts of the United States and Canada 

Cooperation between state and federal agencies. Considerable progress 
has been made in arranging for the cooperation of federal and state agen 
cies on certain aspects of milk control administration. Memoranda of 
Understanding have been signed by the federal Secretary of Agriculture 
and the milk control or agricultural officials of several northeastern states 
authorizing the exchange of confidential information. A Memorandum 
of Understanding between the Secretary of Agriculture and the New 
York State Commissioner of Agriculture and Markets, providing for a 
plan of joint federal-state regulation of the prices paid for milk supplied 
to the New York City market, has been in effect since 1988. A simila: 
agreement was concluded recently between the Secretary of Agriculture 
and the Director of the Office of Milk Industry in New Jersey, but a 
yet it has not been implemented by the issuance of complementary orders 

Notwithstanding these favorable developments, the state and federal 
milk control programs have, to a considerable extent, been COMPeLtive 
rather than complementary. Some of the states have tried to regulate 
without federal cooperation (and with only partial success) the pricing 
of milk in markets supplied by more than one state. Conversely, the fed 
eral government has issued milk control orders for a number of market 
outside the Northeast that have no significant amount of interstate trafhe 
in milk. Largely because of this, state milk control officials have regarded 
the federal government as a powerful competitor rather than as a helpful 
associate 

The authors of this report believe that any tate concerned with the 
regulation of milk prices in markets which receive much out-ol-state milk 
should participate in a plan of joint federal—state regulation. On the other 
hand, they believe it is not in the general public interest for the federal 


government to regulate markets that have no significant amount of inte 
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tate trafhc in milk, unless it is done in cooperation with state agencies 
Ihe authors suggest that the Agricultural Marketing Agreement Act be 


umended so as to relieve the Department of Agriculture of pressure to 


| 
issue milk control orders for intrastate markets. It should be made a re 
quirement of the act that belore issuing any milk control order, the 
Secretary must find either: (1) that at least 5 per cent of the supply is r 
ceived from out of state, or (2) that a state milk control agency is prepared 
to participate in a plan of joint federal—state regulation 

This policy would be in keeping with the generally accepted principle 
that public services should be performed by the smallest unit of govern 
ment capable of the task. Adoption of this policy also would encourage 
more general cooperation between the state and federal milk control 
agencies. Moreover, it would enable the limited personnel available for 
administration of the federal milk orders to give more adequate atten 
tion to the problems of the important interstate markets 


Appendix 
MEMORANDUM OF THE PRINCIPLES OF COOPERATION LO BE OBSERVED 
IN THRE FORMULATION AND ADMINISTRATION OF COMPLEMENTARY 
ORDERS FOR MILK FOR MARKETING AREAS LOCATED WITHIN Iiit 
STATE OF NEW YORK TO BE ISSUED CONCURRENTLY BY THE SFCRETARY 
OF AGRICULTURE AND THE COMMISSIONER OF AGRICULTURI 
\ND MARKETS 


Dated: August 26, 1958 


In onde that the policies of cooperation embodied in Section 10(i) of Public \ct 
No. 10, 73rd Congress, as amended and as reenacted by the Agricultural Marketing 
Agreement Act of 1937, and Section 258-n of Article 21 of the Agriculture and Markets 
Law, State of New York, may have their fullest possible effect in pirit and in practice 
the following principles of procedure are hereby mutually approved as the basis of 
cooperation in marketing areas in the State of New York in which Federal and Stat 


complementary and concurrent orders, rules or regulations may hereafter be issued 


Joint Procedure 


It shall be the policy of the Secretary of Agriculture and the Commissioner to act 


jointly in the formulation and issuance of complementary and concurrent orders regu 


lating the acquisition of milk by handlers and milk dealers who market or in an 
manner participate in the acquisition, processing, or distribution of milk to be marketed 
n such marketing areas as may be defined in such complementary and concurrent Federal 
and State orders, and in pursuance thereof to jointly arrange for cooperation in the 
conduct of preliminary investigations, to hold joint and concurrent hearings, to jointls 
consider the facts contained in the record of such hearings, and to maintain a mutual 
exchange of views conducive to common agreement upon all essential provisions prior 


o the issuance of either order. The same policy of joint action shall be followed with 


respect to modifications of or amendments to such orders 
Uniform Provisions 
The Secretary of Agriculture and the Commissioner shall, in their respective compl 


mentary and concurrent orders for marketing areas within the State of New York 


establish (a) identical classifications of milk to which comparable pric inclusive of 
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authorized ass fees, adjustments, or deductions, shall apply, and (b) identical 
‘ entials « he erms or conditions of purchase and acquisition and payment to 
the extent autl | by the respective Federal and State statute In the event any 
method of pa p oducers or associations of p oducers 1s prescribed by both order 
app icable fo t rie marketing atca provi on for uch method shall be so drawn 
nm the espet Federal and State complementa and concurrent orders that the 
pla f unife all producers or association f produces upplying the market 
“\ not be alte 1 in any way by the fact that the acquisition of such milk ov the 
" n I et eemed to be governed by either ord [he contents of any such 
le d S etary of Agriculture or by the Commiussionet hall be limited to 
‘ ti ices relative to the acquisition of milk | handlers and milh 
r ‘ ! and settlement therefor, and the administration thereof 
Exchange of Information 
| ' hye ‘ of the Secretary of Agriculture and the Commission ) 
exchatr essential to the proper administration of their respective com 
ement ent orde und relative to transaction within the regulator 
ct I tie Ihe confidential nature of intormat n » exchanged 
hall be © re irements of Section 10(i) of Public N 10 rd Congr a 
aumende ! the Agricultural Marketing Agreement Act of 1957, and 
the 1 eta of Agriculture to the provision oft the Agriculture ind 
\l h la ‘ r vy ¥ k ind in ¢ he ri ‘ ubiect tk uch rule nd revulation 
" na hie espective Federal and State statut 
Administrative Agency 
I} s ilture and the Comm me shall 1 me at he same 
ive! i n of ich respec e complement md com ‘ I 
hict } Ke vim trate vho appro ed and designates i nop 
b } Ser \ ulture and the Comm poner Ihe duti of the market 
! ol e confined to the administi m of the orders pursuant to vhict 
he we! i ind while serving in ich capac the marke vdmini ite 
ind cl a | " x” employed b him shall not be itilize by othe th 
Secre ! e or the Commussioner di ing the period of ¢ ny if 
T i other orders or of the terms ¢ condition i! other ord 
not con ‘ ‘ A] employces shall be under the exclu ef ection ¢ he ke 
rdimu t be utilized to cat out any ot! a ( Nothin here hall 
rT lecn the Secreta oO Agricu ire ¢ the Cx mi on i ake 
nati " 1 as the market admuinistrats ot ementary nad com ent 
! of two ¢ more marketing are t! State f York 
Finances 
hx ( ¢ maintenance ot the narket adi ito othee ha 1 
" by ‘ r deduction ade and collected tor tl purpose pursuant to 
et ple entary and concu t orde ipl cable the ame marketin 
irca. D ) ‘ I m the funds so collected sha be t the direct n of the market 
1rdiministrator per to the audit of both Federal and State authoritt Such asse 
ments ¢ aed ! shall be identical in ite and shall th nade in ict ‘ i that 
iniitorm ince the Federal and State orde n return produce and cost 
t } rclle ‘ k dealers, inclusive of ich assessment deductions as the case 
ma ry ha t be affected by the manner of aking the assessment or deduction 
inde he respec e orders 
Adi il e expense shall constitute only those CX pense incurred in the 1M 
fe am he ies of the market administrator as set forth in the respec e con 
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plementary and concurrent orders applicable to a given marketing area as distinguished 
from overhead incurred by the Federal or State governments in the administration 


upervision, and enforcement of such order 


Administration 


[he market administrator designated under the complementary and con ent orders 


hall use a uniform system in securing periodical reports from h: and milk 
dealers, in auditing and verifying the same and in making any and al sary corres 
tions or adjustments. The general policy of cooperation shall be unde 1 to extend 
o the inte rpretation or application of uniform or similat provisions It is also understood 
whatever periodical reports are required to made by the market administrator 
respective central offices of the Federal and State governments, shall be uniform 
Likewise the books, records, and accounts of the market administr: shall be open 


fe nsp and aud to both the Secretary of Agriculture and e Commissione! 


Enforcement 


[he tailure of ans person to comply with any of the provi ns plementary 
and concurrent order shall be regarded as of mutual concern, and respective gov 
ernmental authorities shall be kept fully advised in regard thereto lat a Cooperative 
effort may be made to decide upon a proper course of action In matters affecting 
enforcement of their respective complementary and concurrent of ! ipplicable to 
the same marketing area, the Secretary of Agriculture and the Commissioner will under 
take, both severally and jointly, to utilize all means at their disposal fo he eflective 


enforcement of such orders 


Interstate Cooperation 


ecognition of a common interest in the regulation ol marketing conditions on the 

of duly constituted authorities of the State in which the marketing areas are 
located and those of the States from which substantial quantities of milk flow to such 
marketing areas, and with a view to encouraging coordination of effort in the regula 
ion thereof, the Secretary of Agriculture and the Commissioner will follow the policy 
of inviting consultation with such authorities from time to time in matters of mutual 
nterest arising in connection with the formulation, modification, « rdministration 
f complementary and concurrent orders applicable to marketing area thin the 


State of New York 


